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RULES10—-6.2,71—#5-81—84-75.81-84

Marked t w ch from th rrent M h ts Rul
RULE 921 DEFINHHONSLO: TERMINOLOGY
The following definitions are applicable to the Rules of Professional Conduct:

@ “Bar association” includes an association of specialistsin particular services,
fields, and areas of law.

(b) “Belief” or “believes’ denotes that the persenperson involved actually supposed
the fact in question to betrue. A persen-person’s belief may be inferred from
circumstances.

qu&sﬂeﬁig : nfirm in writing,” wh inr t th inform
eS| e CO 9 o

(d)  “Firm” or “law firm” denotes alawyer or lawyers in a privatefirmtawyers

m_cl_atl_Qn authorlzed bwa%t&maeueaavie#pmﬁﬂg ang_;tlg IM. or Iaw;gers
employed in alegal services organization or the legal department of a corporation,
, ! ation,

(e “Fraud” or “fraudulent” denotes conduct havingthat is fraudulent under
W a purpose to decei veane#nereFel%

(fg)  “Knowingly,

known,” or “knows” denotes actual knowledge of the fact in
guestion. A persenperson’s knowledge may be inferred from circumstances.



(gh)

(hi)
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(k)

(k1)

(tm)

(RAn)

(RQ)

“Partner” denotes amember of a partnership-and, a shareholder in ataw-firmlaw
firm organlzed as aprofessiona corporation, or a member of an association

thoriz racticel

“Person” includes a corporation, an association, atrust, a partnership, and any
other organization or legal entity.

“Qualified legal assistance organization” means alegal aid, public defender, or
military assistance office; or a bona fide organization that recommends, furnishes
or pays for legal servicesto its members or beneficiaries, provided the office,
service, or organization receives no profit from the rendition of legal services, is
not designed to procure financial benefit or legal work for alawyer as aprivate
practitioner, does not infringe the individual member’ s freedom as a client to
challenge the approved counsel or to select outside counsel at the client’s expense,
and is not in violation of any applicable law.

“Reasonable” or “reasonably” when used in relation to conduct by alawyer
denotes the conduct of areasonably prudent and competent lawyer.

“Reasonable belief” or “reasonably believes” when used in reference to alawyer
denotes that the lawyer believes the matter in question and that the circumstances
are such that the belief is reasonable.

“Reasonably should know” when used in reference to a lawyer denotes that a
lawyer of reasonable prudence and competence would ascertain the matter in
guestion.

“State” includes the District of Columbia, Puerto Rico, and federa territories or
[pOSSessions.

“Substantial” when used in reference to degree or extent denotes a material matter
of clear and weighty importance.
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[38] Thefinal category of qualified legal assistance organization requires that the
organization “receives no profit from the rendition of legal services.” That condition
refers to the entire legal services operation of the organization; it does not prohibit the

RULE 1.1: COMPETENCE

A lawyer shall provide competent representation to a client. Competent representation requires

the legal knowledge, skill, thoroughness, and preparation reasonablyreasonably necessary for the
representation.

Comment
Legal Knowledge and Skill

[1] In determining whether alawyer employs the requisite knowledge and skill ina
particular matter, relevant factors include the relative complexity and specialized nature
of the matter, the lawyer’s genera experience, the lawyer’ straining and experiencein the
field in question, the preparation and study the lawyer is able to give the matter and
whether it isfeasible to refer the matter to, or associate or consult with, a lawyer of
established competence in the field in question. In many instances, the required
proficiency isthat of ageneral practitioner. Expertisein aparticular field of law may be
required in some circumstances. See RuleZ4-Rule 7.4.



[2] A lawyer need not necessarily have special training or prior experience to handle
legal problems of atype with which the lawyer isunfamiliar. A newly admitted lawyer
can be as competent as a practitioner with long experience. Some important legal skills,
such asthe analysis of precedent, the evaluation of evidence and legal drafting, are
required in all legal problems. Perhaps the most fundamental legal skill consists of
determining what kind of legal problems a situation may involve, a skill that necessarily
transcends any particular specialized knowledge. A lawyer can provide adequate
representation in awholly novel field through necessary study. Competent representation
can aso be provided through the association of a lawyer of established competence in the
field in question.

[3] In an emergency alawyer may give advice or assistance in a matter in which the
lawyer does not have the skill ordinarily required where referral to or consultation or
association with another lawyer would be impractical. Even in an emergency, however,
assistance should be limited to that reasonably necessary in the circumstances, for
ill--considered action under emergency conditions can jeopardize the client’ s interest.

[4] A lawyer may accept representation where the requisite level of competence can
be achieved by reasonable preparation. This applies aswell to alawyer who is appointed
as counsel for an unrepresented person. See also Rule6:.2.Rule 6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the
factual and legal elements of the problem, and use of methods and procedures meeting the
standards of competent practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake; magjor litigation and
complex transactions ordi nari ily require more elaber:ateextensm treatment than matters of

vironments of the| |t|n|nwh|hth ervices will be performed. particularl
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[71 Whenl from more than one law firm roviding | vicesto th

Maintaining Competence

[68] To maintain the requisite knowledge and skill, alawyer should keep abreast of

h in thel its practice, including th it ri | with
relevant technology, and engage in continuing study and education.—\A*hite-the Supreme-

RULE 1.2. SCOPE OF REPRESENTATIONAND ALLOCATION OF AUTHORITY
BETWEEN CLIENT AND LAWYER

@ A lawyer shall seek the lawful objectives of his or her client through
reasonablyreasonably available means permitted by law and these rutesRules. A
lawyer does not violate this ruleRule, however, by acceding to
reasonablereasonabl e requests of opposing counsel which do not prejudice the
rights of his or her client, by being punctual in fulfilling al professional
commitments, by avoiding offensive tactics, or by treating with courtesy and
consideration all persenspersons involved in the legal process. A lawyer shall
abide by aclient’ s decision whether to accept an offer of settlement of a matter.
In acriminal case, the lawyer shall abide by the client’s decision, after
eonsditationconsultation with the lawyer, asto a pleato be entered, whether to
waive jury trial, and whether the client will testify.

(b) A lawyer’ s representation of a client, including representation by appointment,
does not constitute an endorsement of the client’s political, economic, social, or
moral views or activities.

(© A lawyer may limit the ebjectivesscope of the representation if the elient-consents-
after-consuitationlimitation is reasonable under the circumstances and the client
ives inf | .

(d) A lawyer shall not counsel aclient to engage, or assist aclient, in conduct that the
lawyer knewsknows is crimina or fraudutentfraudulent, but alawyer may discuss
the legal consequences of any proposed course of conduct with a client and may
counsel or assist aclient to make a good faith effort to determine the validity,
scope, meaning, or application of the law.




Comment
Scope of Representation
Allocation of Authority betw lientand L

thoriz r t the repr tation.




F2[4] Inacaseinwhich the client appears to be suffering mental-disabiitydiminished
capacity, the lawyer’ s duty to abide by the client’s decisions is to be guided by reference
to Rule .14-Rule 1.14.

I ndependence from Client’s Views or Activities

[35] Legal representation should not be denied to people who are unable to afford legal
services, or whose cause is controversial or the subject of popular disapproval. By the
same token, representing a client does not constitute approval of the client’s views or
activities.

[46] The objectives-or-scope of servicesto be provided by alawyer may be limited by
agreement with the client or by the terms under Whl ch the Iawyer s servi cesare made
available to the clrent.

typese#easestheageneyhandles When alawyer has been retalned by an insurer to
represent an insured, for example, the repr@entanon may be limited to matters related to
thelnsurance coverage IheA I|m|t represe

) S terms upon Wh| ch
repreeentatl onis undertaken may excl ude specrfrc @g; thg might otherwise be used to
accomplish the client’s obj ectlveser—means Such limitations may exclude ebjectives-or-

ions that the client think r that the lawyer regards as repugnant
or imprudent.




ggg ngt Qri uggthg |Mg from giving an honest opr nion about the actual
consequences that appear likely to result from aclient’s conduct. FheNor does the fact

that a client uses advice in acourse of action that is criminal or fraudulent dees+et-of
itself; make a Iawyer aparty to the course of action—Hewever-atawyerrmay-net

. Thereisacritical distinction
between presenting an analysis of legal aspects of questi onable conduct and
recommending the means by which a crime or fraud might be committed with impunity.

[#10] When the client’s course of action has aready begun and is continuing, the
Iawyer S responsrblllty is espeually dellcate Thetaﬁyeprsneppermmedtereveal—the

8%—Hewe¢er—thelaNyer|srequrred to avmd#urthermMgthepurpesed_mt for
example, by dra

suggesting how Ht hg wrgngggr ngmrght be conceal ed. A lawyer maynot contlnue

assisting aclient in conduct that the lawyer originally suppeses-tssupposed was legally
proper but then discoversis crrmrnal or fraudulent Seethedrseussrenef—themeanr—nge#

%—Mthdrawal hglMg ug, ggg re, wﬁhQrM from the repres:entatron—thereter(-,L
-of the client in the matter, See Rule 1.16(a). But.

Rule 3. . Insom withr nmiht insuffici tltm

OQInI, document, afflrmatlon or thgllkg ﬁRulg4 o ‘

[811] Wherethe client isafiduciary, the lawyer may be charged with special obligations
in dealings with a beneficiary.

[912] Paragraph (d) applies whether or not the defrauded party is a party to the
transaction. Hence, alawyer shedlemust not participate in a sham-transaction;-for-
example-atransaction to effectuate criminal or fraudulent escapeavoidance of tax
liability. Paragraph (d) does not preclude undertaking a criminal defense incident to a
general retainer for legal servicesto alawful enterprise. The last clause of paragraph (d)
recognizes that determining the validity or interpretation of a statute or regulation may
require a course of action involving disobedience of the statute or regulation or of the
interpretation placed upon it by governmental authorities.

I tr in thI|m|t ions on thel ' nduct. RI 1.4
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RULE 1.3. DILIGENCE

A lawyer shall act with reasonablereasonable diligence and promptnessin representing a client.
The lawyer should represent a client zealously within the bounds of the law.

Comment

[1] A lawyer should pursue a matter on behalf of a client despite opposition,
obstruction or personal inconvenience to the lawyer, and may-take whatever lawful and
ethical measures are required to vindicate a client’s cause or endeavor. A lawyer
shedtdmust also act with commitment and dedication to the interests of the client and
with zeal in advocacy upon the client’s behalf. Hewever,aA lawyer is not bound,_
however, to press for every advantage that might be realized for aclient. AFor example,
alawyer hasmay have authority to exercise professional discretion in determining the
means by which a matter should be purwwﬁam%

ct with able dili ' Cti

Perhaps no prof ional shortcoming is more wi dely r@ented than procrastl nation.
A client’ sinterests often can be adversely affected by the passage of time or the change of
conditions; in extreme instances, as when alawyer overlooks a statute of limitations, the
client’slegal position may be destroyed. Even when the client’s interests are not affected
in substance, however, unreasonable delay can cause a client needless anxiety and
undermine confidence in the lawyer’ s trustworthiness._A | 'S duty to act with

[34] Unlessthereationship isterminated as provided in Rule1.16;Rule 1.16, a lawyer
should carry through to conclusion all matters undertaken for aclient. If alawyer’s
employment is limited to a specific matter, the relationship terminates when the matter
has been resolved. If alawyer has served a client over a substantial period in avariety of
matters, the client sometimes may assume that the lawyer will continueto serve on a
continuing basis unless the lawyer gives notice of withdrawal. Doubt about whether a
client--lawyer relationship still exists should be clarified by the lawyer, preferably in
writing, so that the client will not mistakenly suppose the lawyer is looking after the
client’s affairs when the lawyer has ceased to do so. For example, if alawyer has handled
ajudicia or administrative proceeding that produced a result adverse to the client but-has-

net-been-speciically-instructed-coneerningpursuit-of-anand the lawyer and the client have

not agreed that the lawyer will handle the matter on appeal, the lawyer sheutd-advisemust
consult with the client efabout the possibility of appeal before relinquishing responsibility

for the matter. Rule 1.4(a)(2). Whether thel i li to pr te th

11



f client mattersin th t of le practitioner’

RULE 1.4: COMMUNICATION

€) A lawyer shall-keep-a._
Q
2
(3)  keepthe client reasonablyreasonably informed about the status of athe
matter-and-;
(4)  promptly comply with reasenablereasonable requests for information;_and
5) nsult with the client t r t [imitation on the | ’
ju wye : ient expects assistance na
permitted by the Rules of Professional Conduct or other [aw.
(b) A lawyer shall explain amatter to the extent reasenablyreasonably necessary to
permit the client to make informed decisions regarding the representation.
Comment

receives from opposing counsel an offer of settlement in acivil controversy or a proffered
pleabargain in acriminal case must promptly inform the client of its substance unless the

ouslv indicated that the proposal will be acceptable or unacceptable or ha

12



4 Al 'Sr I mm ni i nwith lients will minimize the num

5] The client should have sufficient information to participate intelligently in
decisions concerning the objectives of the representation and the means by which they are
to be pursued to the extent the client |SW|II|ng and ableto do 0. Fepexampleaqlawyep

i = : Adequacy of
communi catl on dependsin part on the k| nd of advice or assustance IhaLLS_I nvolved. For
example, Hr-negetiationswherewhen thereis time to explain a proposal_made in a
negotiation, the lawyer should review all important provisions with the client before
proceeding to an agreement. In litigation alawyer should explain the general strategy and
prospects of success and ordinarily should consult the client on tactics that mightare.

ikely to result in significant expense or to injure or coerce others. On the other hand, a
Iawyer ordinarily eannetwill not be expected to describe trial or negotiation strategy in

detail. The gu| d| ng princi pIe |sset4@rth+ntheeetmnepﬂe4%ul~;‘4.—2@} hi the lawyer

in the client’s best int el et overadl reasirementa s tc he Chatagier Of

13



[36] Ordinarily, the information to be provided is that appropriate for aclient who isa
comprehending and responsible adult. However, fully informing the client according to
this standard may be impracticable, for example, where the client isachild or suffers
from mental-disabiitydiminished capacity. See Rute1.14-Rule 1.14. When theclient is
an organization or group, it is often impossible or inappropriate to inform every one of its
members about its legal affairs; ordinarily, the lawyer should address communications to
the appropriate officials of the organization. See Rule1-13:Rule 1.13. Where many
routine matters are i nvolved asystem of limited or occas onal reporting may be arranged
with the client. * \ A

Shopcononlioion |

Withholding Information

[47] Insome circumstances, alawyer may be justified in delaying transmission of
information when the client would be likely to react imprudently to an immediate
communication. Thus, alawyer might withhold a psychiatric diagnosis of a client when
the examining psychiatrist indicates that disclosure would harm the client. AQrdinarily, a
lawyer may not withhold information to serve the lawyer’s own interest or convenience or
the interests or convenience of another person. Rulesor court orders governing litigation
may provide that information supplied to alawyer may not be disclosed to the client.

Rule 3-4{e)Rule 3.4(c) directs compliance with such rules or orders.

| . i

[S58] Therewill be circumstances in which alawyer should advise a client concerning
the advantages and disadvantages of available dispute resolution optionsin order to
permit the client to make informed decisions concerning the representation.

RULE 1.5 FEES

[No changeto Rule 1.5]
Comment
[No change to Comments 1-3]
Terms of Payment

[4] A lawyer may require advance payment of afee, but is obliged to return any
unearned portion. See Rule 1.16(d). A lawyer may accept property in payment for
services, such as an ownership interest in an enterprise, providing this does not involve
acquisition of a proprietary interest in the cause of action or subject matter of the
litigation contrary to Rule 1.8(j1). However, afee paid in property instead of money may
be subject to the requirements of Rule 1.8(a) because such fees often have the essentid
qualities of abusiness transaction with the client.

[No change to Comments 5-13]
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RULE 1.6. CONFIDENTIALITY OF INFORMATION

@

(b)

A lawyer shall not reveal confidential information relating to the representation of

aclient unless the client consents-after-consultation-execeptfor-disclosuresthat-
aregives informed consent, the disclosure isimpliedly authorized in order to carry

out the representati on;-and-execept-as-stated-+n_or the disclosure is permitted by

paragraph (b).

Alawyermayreveal tial inform i nr in tother tation of
/ believes necessan and to the extent

requwed byRuLe%%—RuleMb}Rglg; ;,41(Q),§ or Rute-8:38.3 must

reveal, such information:

1)

mm%m%u@ﬁeﬁmw death or
substantialsubstantial bodily harmy-erth-sdbstantia-Hapury-te-the finanekal-
Haterests-orproperty-of-anether, or to prevent the wrongful execution or

incarceration of another;

@)

3

4

(5)  toestablish aclaim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal
charge or civil claim against the lawyer based upon conduct in which the
client was involved, or to respond to alegationsin any proceeding
concerning the lawyer’ s representation of the client;

(26)
eeu#berdepggmlttgj or requir gj ;4 gg these Rules or to nglx W|t
other |aw or acourt order; or

@ t resolve confli f int isin fr m the |
§ i J § 0
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A lawyer participating in alawyer assistance program, as hereinafter defined, shall
treat the personperson so assisted as a client for the purposes of this ruteRule.
Lawyer assistance means assistance provided to alawyer, judge, other legal
professional, or law student by a lawyer participating in an organized nonprofit
effort to provide assistance in the form of (a) counseling as to practice matters
(which shall not include counseling alaw student in alaw school clinical
program) or (b) education asto personal health matters, such as the treatment and
rehabilitation from a mental, emotional, or psychological disorder, acoholism,
substance abuse, or other addiction, or both. A lawyer named in an order of the
Supreme Judicia Court or the Board of Bar Overseers concerning the monitoring
or terms of probation of another attorney shall treat that other attorney as a client
for the purposes of this ruteRule. Any lawyer participating in alawyer assistance
program may require a persenperson acting under the lawyer’ s supervision or
control to sign a nondisclosure form approved by the Supreme Judicial Court.
Nothing in this paragraph (c) shall require a bar-asseetation-bar
association-sponsored ethics advisory committee, the Office of Bar Counsel, or
any other governmental agency advising on questions of professional
responsibility to treat persenspersons so assisted as clients for the purpose of this
ruleRule.

Comment

16



[4_] A fundamental prmcrpleln the client- Iawyer relatronshlp IS that-the-tawsrer

therwi mitt information

relating to the repr&entallon M@w
contributes to the trust that is the hallmark of the client-lawyer relationship. Theclient is

thereby encouraged_to seek legal assistance and to communicate fully and frankly with
the Iawyer even asto embarrassr ng or Iegal Iy damagl ng subject matter MM

rrnfrmwrn | con

[5§] Theprincipleofeenﬁdenﬁahtyrsgweneﬁeepmtweretatedrbedi%eﬁ
' confidentiality established by this Rule i the

attorney-cl ient privil ege (andtheretateeland_the Work product doctrr ne)+hthe+a\r%eﬁ
—. The

attorney—clrent prrvrlegeapphwm in judl cia and other
proceedings in which alawyer may be called as awitness or otherwise required to
produce evidence concerning aclient. Therule of client-lawyer confidentiality_also
appliesin situations other than those where evi dence is sought from the lawyer through
compulsr on of law. , , .

prevreleel—@enﬂelenee—reter&temfermatreng gg Qt, wh;rtgg §g;; g, ;rt is(a)




ther law. . Inf rm i nth is” ly kn wninth I mmunit

client's drscl osure of conviction of acrimein adrfferent state along time ago or
disclosure of a secret marriage would be protected even if a matter of public record

because such information was not generaty-knewn.” generally known in the local
community.” As another example, a client’s disclosure of the fact of infidelity to a spouse

is protected information, although it normally would not be after the client publicl
discloses such information on televrsron and in newspaper mtervrews

mfermatromoreteetedwm%mteexptamsg AII thﬁ g@glé e=xgl an the
addition of the word “confidential” before the word “information” in Rule 1.6(a)Rule
1.6(a) as compared to the comparable ABA Model Rule. It also explains the elimination

of the words “or is generally known” in Rute 1.9(e}1)Rule 1.9(c)(1) as compared to the
comparable ABA Model Rule. The elimination of such information from the concept of

protected information in that-subparagraphRule 1.9 (¢) (1) has been achieved more
general ly throughout the rutesRules @ by the addrtr on of the word “confidentia” in this rule—

[6} Fherequirement-of-maintaining-confidentiality-of4] Paragraph (a) prohibits a
lawyer from revealing confidential information reI ati ng to Ih&representatl on_Qf_a_QLLeDL_
h|§ grghrgrtrgn g!i) applresto government-law

Authorized Disclosure

[A  Alawyerish] Except to the extent that the client’s instructions or special

circumstances limit that authority, alawyer isimpliedly authorized to make disclosures
about a client when appropriate in carrying out the representati on,-except-to-the-extent-
o thoeonllo el ellone cponoalal afpe e opecs Ll Lee b ondbiop L0
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Htigatrensome situations, for example, alawyer may disclese fermation-by-admittingbe

impliedly authorized to admit afact that cannot properly be disputed; or ir-regetiation-by-
malqw adisclosure that faa litates a satisfactory conclusion to a matter mﬂtﬂ e

eHeFmeFDRHQJ:(G}@—%}Lawyersm afirmmay, in the course of theflrm S practlce
disclose to each other confidential information relating to a client of the firm, unless the

client has instructed that particular confidential information be confined to specified
lawyers. Before accepting or continuing representation on such abasis, the lawyersto
whom such restricted confidential information will be communicated must assure
themselves that the restriction will not contravene firm governance rules or prevent them
from discovering disqualifying conflicts of interests.

Disclosure Adverseto Client

the confi dentl ality ruleis subject

tol mltgj exceptlonsEQA} »

i tXI w int twn’ w o ly m th| |nf rmati nt th A
authorities, even if the information is confidential i nformatl on with respect to al crimes
andrau—m,tuna—n&mat{er—hew%mal—, |fthgg §ggﬁ iggggggg ar g gg

I ' iI rin to eliminate the thr th num fV|t|m

[6A] The use of theterm “substantial” harm or injury in paragraphs (b)(1), (b)(2) and
(b)(3) of this Rule restricts permitted revelation by limiting the permission granted to

instances when the harm or injury is likely to be more than trivial or small. The reference
to bodily harm_in paragraph (b)(1) is not meant to require physical injury asa
prerequisite. Actsof statutory rape, for example, fall within the concept of bodily harm.
Rule 1.6(b)(1) also permits alawyer to reveal confidential information in the specific
situation where such information discloses that an innocent person has been convicted of
acrime and has been sentenced to imprisonment or execution. This language has been

19



included to permit disclosure of confidential information in these circumstances where
the failure to disclose may not involve the commission of acrime.

[26} Several-situationstust-bedistinguisned/] Paragraph (b)(2) isalimited
exception to the rule of confidentiality that permits the lawyer to reveal confldentlal

th t Itin tia injury to the int I pr ty of th

The |M€I’ should not ignore facts that would |ead a reasonable QEI’SOH to conclude that




f the import TV T —— T RIfPrf onal Condl
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: - inaa L awver's Conduct

[4810] Where alegal claim or disciplinary charge aleges complicity of the lawyer in a
client’s conduct or other misconduct of the lawyer involving representation of the client,
the lawyer may respond to the extent the lawyer reasonably believes necessary to
establish adefense. The same is true with respect to a claim involving the conduct or
repr@entatlon of aformer client. Such a charge can arisein acivil, criminal, disciplinary
r oth ing and can be based on awrong allegedly committed by the lawyer
against the client or on awrong alleged by athird person, for example, a person claming

to have been defrauded by the lawyer and client acting together. The lawyer’ sright to
respond arises when an assertion of such complicity has been made. Paragraph (b)(25)

does not require the lawyer to await the commencement of an action or proceeding that
charges such complicity, so that the defense may be established by responding directly to
athird party who has made such an assertion. The right to defend_also applies, of course,-

apph% where a procwdr ng has been commenced —WherepraetreabteandrretuprqedreraL

A 2 thes 4A Iarwyer entrtledto
afee is permrtted by paragraph (b)(25) to provethe services rendered in an action to
collect it. Thisaspect of the ruleRule expresses the principle that the beneficiary of a
fiduci ary rel atlonshr p may not epr 0|t |t to the detrr ment of the fiduci ary —Asstatedr

n@ : QL 0 Qmplanh the @
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t rney-client I’IVI| 7 thenatureof thelavv er srelatlonshl with the client and
with those Who mlght be injured by the client, Some of these factors may also be relevant

Notice of Disclosureto Client-

[2917A] Whenever therulesthese Rules permit or require the lawyer to disclose a
client’s confidential information, the issue arises whether the lawyer should, as a part of
the confidentiality and loyalty obligation and as a matter of competent practice, advise the
client beforehand of the plan to disclose. It is not possible to state an absolute rule to
govern alawyer’s conduct in such situations. In some cases, it may be impractical or
even dangerous for the lawyer to advise the client of the intent to reveal confidentia
information either before or even after the fact. Indeed, such revelation might thwart the
reason for creation of the exception. It might hasten the commission of a dangerous act
by aclient or it might enable clients to prevent lawyers from defending themselves
against accusations of lawyer misconduct. But there will be instances, such asthe
intended delivery of whole files to prosecutors to convince them not to indict the lawyer,

25



where the failure to give notice would prevent the client from making timely objection to
the revelation of too much confidential information. Lawyerswill have to weigh the
various pehetesfactors and make reasonable judgments about the demands of loyalty, the
reguirements of competent practice, and the policy reasons for creating the exception to

confidentiality in order to decide whether they should give advance notice to clients of the
intended disclosure.




t|V|t fth |f rm|n th t t t wh| hth fth mm n|| ni

Former Client

[QZJ 20] The duty of confldentlal ity cont| nues after the cllent Ia/wer relationship has

RULE 1.7. CONFLICT OF INTEREST: GENERAL-RULECURRENT CLIENTS

@ AEXxcept as provided in paragraph (b), alawyer shall not represent aclient if the
representation ef-thatinvolves a concurrent conflict of interest. A concurrent

flict of | s if:
Q@ M client will be directly adverse to another client;-
&
(2

dmw the representation of that-chient
mayone or more clients will be materially limited by the lawyer’s

responsibilities to another client, aformer client or-te athird persen;person
or by apersonal interest of the lawyer-s-ewn-tnterestsuntess..

27



(1)  thelawyer reasonably-believesthereasonably believes that the lawyer will

be able to provide competent and diligent representation wi-pet-be-

aeverselyto each affected_client;-and

)

3

4 h aff lient gives inform nsent, confirmed in writing.
Comment
Lol oo o

| Principl
[1] Loyalty ts-anand independent judgment are essential elementelementsin the

lawyer’ srelatlonshlpto acllent AlorkmpeFm%&bLeC_QnguthuQnﬂl_cls_Qleer_ﬂ_Qan_

[21 Resolution of nfli fint
dentify the dlie -

[38] A conflict of interest may exist before representation |s undertaken, in which
event the repr@entanon shou :

w |awyer should adopt rex reasonable.

procedures, appropriate for the size and type of firm and practice, to determine in both
liti gatlon and non-liti gatlon mattersthepam&sm and |S&J&S|nvolvedand49




Rule 5.1. Ignorance caused by afailure to institute g;gh Qrgggjg res will not excuse a
lawyer’ s violation of this Rule. Asto whether aclient-lawyer relationship exists or,
having once been established, is continuing, see Cemment to-Rule1.3Comment to Rule
1.3 and Scope.

resentation the lawver has withdr Rule 1.

enifyi flicts of - Directly Ad

[6]  Loyalty to acurrent client prohibits undertaking representation directly adverse to
that client without that client’s informed consent. Paragraph (a) expresses that general
rule. Thus, absent consent, alawyer ordinarily may not act as an advocate in one matter

against a person the lawyer repr&eentsin some other matter, even H-i-tswhethy-unrelated--
when the matt thI . The client as to whom the representation i

involvin ther client, aswh th t imon WI|| Y in t th li twh i
represented in the lawsuit. On the other hand, simultaneous representation in unrelated
matters of clients whose interests are only generathyeconomically adverse, such as

w competing economic enterprises-€lees in unrelated litigation, does not.

rdin nstitut nflict of int thus may not require consent of the
r&spectiveclients Paragraph (a) applie » ti j
s e
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no direct adverseness, a confli interest existsif there is asignificant risk tha
lawyer’s ability to consider, recommend or carry out an approprlate course of actl on for

the client becausewill be materially limited as aresult of the lawyer’s other
r%pons bilities or Interests M

@w The conflict in effect forecloses alternatlves that
would otherwise be available to the client. -Paragraph-(b)-addresses such-situations—A-
possible-conftietThe mere possibility of subsequent harm does not itself preciude-the-

representation-require disclosure and consent. The critical questions are the likelihood
that a eenfhetdifference in interests will eventuate and, if it does, whether it will

materialy interfere with the lawyer’ s independent professional judgment in considering
alternatives or forecl 0se courses of actlon that reesonably should be pursued on behalf of

the cli ent

[gl ition t ani with oth rrent client

repr ﬁtilgn of aclient. For example, |f the Qroblt;g of a Iavv;ger sown conduct ina

transaction isin serious question, it may be difficult or impossible for the lawyer to givea
client detached advice. Similarly, wh | h i ions concernin ibl

client. In addition, a Iaw;ger may not allow related business interests to affect
rggresentatlon, for examgl e, by referring cllents to an entergrlse in WhICh the lawyer has
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1.1 nal int nflicts under Rule 1.7 ordinaril not imputed to oth

||Wh| repr ting diff tIitinth mtrin

[13] Al m id from rce other than th Iitinl' -cli
he clientisi S hat fact and consents and arrange ) [

hether the conflict is consentable and. if o, that the client h. (e informeation
w

Prohibited Representations

[5} A-ehientld]  Ordinarily, clients may consent to representation notwithstanding a
conflict. However asmdlcated in paragraph (a}gawmrespeeuerepresenhaueneeeetw

gngnﬁ ag e, igl ng thg the Iawyer mvolved cannot properly ask for such
agreement or provide representation on the basis of the client’s consent. When the lawyer

iS representing more than one client-is+vehved, the question of eenftictconsentability
must be resolved as to each client.—Mereover-there-may-be-cireumstances where s
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[15] nsentability is typicall min nsidering whether the int f th
. 1 be adequatelv 4 if the die ~ " . -~ n

involv Whenr resentatlon of muIt| Iecllentsm asn Iematterlsundertaken the

[19] Under some circumstances it may be impossible to make the disclosure necessary

to obtain consent. For example, when the lawyer represents different clientsin related
matters and one of the clients refuses to consent to the disclosure necessary to permit the
other client to make an informed decision, the lawyer cannot properly ask the latter to

w &Ln%ep&stsfé} IheJewyer—sewn mter&stssheu#drnepbe
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Conflictsin Litigation

[#23] Paragraph (ab) (3)prohibits representation of opposing partiesin litigation—
Smpbescoae F | f the clients consent. On the other h imult
representation of parties whose interests in litigation may conflict, such as coplaintiffs or
codefendants, is governed by paragraph (ba)(2). -An-HnpermissibleA conflict may exist
by reason of substantial discrepancy in the parties' testimony, incompatibility in positions
in relation to an opposing party or the fact that there are substantially different
possibilities of settlement of the claims or liabilitiesin question. Such conflicts can arise
in criminal cases aswell as civil. tr-ertminal-cases-theThe potentia for conflict of
interest in representing multiple defendants in a criminal caseis so grave that ordinarily a
lawyer should decline to act-ferrepresent more than one codefendant, or more than one
person under investigation by law enforcement authorities for the same transaction or
series of transactions, including any-tvestigation-by-a grand jury_proceeding. On the
other hand, common repr&eentatl on of persons haw ng sumllar mterests M&IS
proper if the ANy .




must r ne of the repr tations or withdraw from one or both matt
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Nonlitigation Conflicts

[2226] Conflicts of interest_und |

liti gatlonsemeﬂme‘rmaybedﬁil&%teessess MM
conflicts in transactional matters, see Comment 7. Relevant factorsin determining
whether thereis significant potential for adverse-effectmaterial limitation include the
duration and intimacy of the lawyer’ s relationship with the client or clients involved, the
functions being performed by the lawyer, the likelihood that actual-confhictdi sagreements
will arise and the likely prejudice to the client from the conflict--i-deesarise-. The
question is often one of proximity and degree._See Comment 8.

[22}-27] Conflict questions may also arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several family members,
such as husband and wife, and, depending upon the circumstances, a conflict of interest

may arise. In ministration the | Idm lear his or her relationship t
! iesinvolved
[28] Wheth nflict is consentabl n the circum . For example, a

lawyer may not represent multiple parties to a negotiation whose interests are
fundamentally antagonistic to each other, but common representation is permissible
where the clients are generally aligned in interest even though there is some difference
ofin interest among them. Thus, alawyer may seek to establish or-te adjust arelationship
between clients on an amicable and mutually advantageous basis;; for example, in helping
to organize abusiness in which two or more clients are entrepreneurs, working out the
financial reorganization of an enterprise in which two or more clients have an interest; or
arranging a property distribution in settlement of an estate. The lawyer seeks to resolve
potentially eenfhetingadverse interests by developing the parties mutual interests.
Otherwise, each party might have to obtain separate representation, with the possibility of
incurring additional cost, complication; or even litigation. Given these and other relevant
factors, the clients may prefer that the lawyer act for all of them.

[£2A.29] In considering whether to represent multiple clients jetrthyin the same

matter, alawyer should be mindful that if the jetrtcommon representation fails because
the potentially eentHetingadverse interests cannot be reconciled, the result can be
additional cost, embarrassment; and recrimination. Ordinarily, the lawyer will be forced
to withdraw from representing all of the clients if the common representation fails. In
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some situations, the risk of failure is so great that jeintmultiple representation is plainly
|mpossr bIe For example a Iawyer cannot undertake common repr&eentatl on of clients

r t|nfmlt|II|t||mr when it i nI|k that impartialit
w if the relationship between the parties has already assumed
definite-antagonism, the possibility that the clients’ interests can be adjustedadequately
served by jeirtcommon representation is not very good. Other relevant factors are
whether the lawyer subsequently will represent both parties on a continuing basis and

whether the srtuatl oni nvolves creatl ng arelationship-between-the parties-or terminating

relation th

dentiali | Privil
[42B30] A particularly important factor in determining the appropriateness of
fetrtcommon representation is the effect on tawsrer-client-lawyer confidentiality and the
attorney-client privilege. With regard to the evidentiary-attorney-client privilege, the
prevailing rule is that, as between commonly represented clients, the privilege does not
attach. Hence, it must be assumed that if litigation eventuates between the clients, the
privilege will not protect any such communications, and the ehentclients should be so
advised.

theI awyer has an equal duty of loyal ty to each cllent—Eaeh h client has athe right

to expect-that-the lawyerwit-tel-the-clientbe informed of anything bearing on the
representation that might affect that client’ s interests and the right to expect that the

Iawyer will use that mformatlon to that cllent S beneflt Butetheﬂlawepeannepdethmwt

WIlLbE_Shar_aj and that the Iawyer Wi II have to WlthdraW— if onerequestsclLent_dg;Ldﬁ that
some matter materi aI to the repreeentatl on de_be kept from the other lhetaﬁyep




Qg ng proper| ;4 mfgrmgj, that the IaNyer WI|| keep certaln mformatlon confldentlal+e—
#emtheether—ehent— For example anestateJra\weletghpwanHeask—jemteHents#

{0 keep that information confidential with the informed consent of both di

M should make clear that the Iawyer S role is not that of partlsanshlp normally
expected in other circumstances—When_and thus that the tawsrer-isrepresenting-clients

tetnthy-the-ehents-ordinariy-mustmay be required to assume greater responsibility for
deasonsthan when each clientisi ndependently represented Any I|m|t;tt|gn§ on thg

[22F33] Subject to the above limitations, each client in the joint representation has
the right to loyal and diligent representation and the protection of Rule-1.9Rule 1.9
concerning obligations to a former client. The cllent aso has the rlght to dlschargethe

lawyer asstatedmRuLe&—]:@{&%}




the circum hth th f||| I nsi li tfth

[2435] A lawyer for a corporation or other organization who is also a member of its board
of directors should determine whether the responsibilities of the two roles may conflict.
The lawyer may be called on to advise the corporation in matters involving actions of the
directors. Consideration should be given to the frequency with which such situations may
arise, the potential intensity of the conflict, the effect of the lawyer’ s resignation from the
board and the possibility of the corporation’s obtaining legal advice from another lawyer
in such situations. If thereis material risk that the dual role will compromise the lawyer’s
independence of professional judgment the Iawyer shoul d hot serve as a di rector-or.

h I
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RULE 1.8. CONFLICT OF INTEREST : PROHIBHEBFRANSACTHONSCURRENT
CLIENTS: SPECIFIC RULES

(@)

(b)

(©

A lawyer shall not enter into a business transaction with aclient or

knewinghyknowingly acquire an ownership, possessory, security; or other
pecuniary interest adverse to aclient unless:

Q) the transaction and terms on which the lawyer acquires the interest are fair

and reascnablereasonabl e to the client and are fully disclosed and
transmitted in writing te-the-chent-in a manner whichthat can be

reasonablyreasonably understood by the client;

(2)

*M opportunlty to %k the adV| ce Ofl ndependent
counsdl in the transaction; and

(©)) thecllent een%n%%ngtheﬂeglvglnfgrmgj gg ﬁt, in awriting
wver srolein the ransection. including whetber the lawyer i
representing the client in the transaction.

A lawyer shall not use confidential information relating to representation of a
client to the disadvantage of the client erfor-thelawsyer s-advantage-or-the-
advantage-of-athird-person;-unless the client eonsents-after-consultationgives
informed consent, except asRuLe%@epRuLe%—SweuLdﬁee#mtep

mitt ir these Rul
A lawyer shall not-prepare-a: g giviAg A
wn n it or th it of related to theIaNyeres
parent—eh#d—smhng—epspeuseany—&wMM gift froma
client, incl ud| ng atestamentary gift, exeeppwhepetkteelmqpterdatedrtethe




(d)

(€)

(f)

(9)

(h)

Prior to the conclusion of representation of aclient, alawyer shall not make or
negotiate an agreement giving the lawyer literary or mediarights to a portrayal or
account based in substantialsubstantial part on information relating to the
representation.

A lawyer shall not provide financial assistance to aclient in connection with
pending or contemplated litigation, except that:

Q) alawyer may advance court costs and expenses of litigation, the
repayment of which may be contingent on the outcome of the matter; and

2 alawyer representing an indigent client may pay court costs and expenses
of litigation on behalf of the client.

A lawyer shall not accept compensation for representing a client from one other
than the client unless:

Q) the client eensents-after-consultationgives informed consent;

2 thereis no interference with the lawyer’ s independence of professional
judgment or with the client--lawyer relationship; and

3 information relating to representation of aclient is protected as required
by Rule 1.6.Rule 1.6.

A lawyer who represents two or more clients shall not participate in making
an aggregate settlement of the claims of or against the clients, or in acriminal
case an aggregated agreement asto gU| Ity or noIo contendere pleas, unless each
client eensentsal

igmw di scl osure etshaLI_LnQI_ude the exi stence and

nature of all the claims or pleas involved and of the participation of each
persenperson in the settlement.

A lawyer shal not :

Q) make an agreement prospectively limiting the lawyer’ s liability to a client

for malpractice unless pepmrtteerbyJaﬁLaneLthe client is independently
represented in making the agreement;; o

2 settle aclaim or potential claim for such liability with an unrepresented

client or former client thheut—ﬁqtskaelwemgunj_& that B&HM
merltmg hal

M in connectlon therewlth
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consultation regarding the relationship.(j) A Iawyer shaII not acqw rea
proprietary interest in the cause of action or subject matter of litigation the
lawyer is conducting for aclient, except that the lawyer may:

Q) acquire alien grantedauthorized by law to secure the lawyer’ s fee or
expenses; and

2 contract with a client for areasenablereasonable contingent feein acivil

Comment

Business Transactions Between Client and Lawyer

w apply to standard COMMErci aI transactions between
the lawyer and the client for products or services that the client generally marketsto
others, for example, banking or brokerage services, medical services, products
manufactured or distributed by the client, and utilities' services. In such transactions, the
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lawyer has no advantage in dealing with the client, and the restrictions in paragraph (a)
are unnecessary and impracticable.

[5] fconfldentlallnformatlonr ing to the representation to the di
— - = T
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I may not that information t rch ne of th in competition with

Giftsto Lawyers

[26] A lawyer may accept agift from aclient, if the transaction meets general
standards of fairness. For example, asimple gift such as a present given at aholiday or as

atoken of appreCIatlon is permltted If ww

[7]  If effectuation of asubstantial gift to alawyer or person closely related to the
lawyer requires preparing alegal instrument such asawill or conveyance, hewever;-the

client should have the detached advice that another lawyer can provide. -Paragraph-{(€)-
recognizes-anT he sole exception to this Rule is where the client is a relative-ofperson
closely related to the donee-er-thegift-is-net-sdbstantial.

Literary Rights

[39] Anagreement by which alawyer acquires literary or mediarights concerning the
conduct of the representation creates a conflict between the interests of the client and the
personal interests of the lawyer. Measures suitable in the representation of the client may
detract from the publication value of an account of the representation. Paragraph (d) does
not prohibit alawyer representing a client in atransaction concerning literary property
from agreeing that the lawyer’ s fee shall consist of a share in ownership in the property, if

the arrangement conforms to Rute-1.5Rule 1.5 and paragraph-(Hparagraphs (a) and (i).
Financial Assistance

L&l

\i virt I|n||n Ifrm nt|n t f help ensur t




in which a third person will m N -~ nwhl D tThthlr

inform tfr m th lient. See also Rule 5.4(c) (prohibiting interference with

r ntation with the inform nsent of h affect lient, unl th nfli
confirmed in wrltlng a
Adggregate Settlements

jél Diff inwillinn r t ffer of settlement

in is made or accepted on behalf of multipl I|tth| mfrm h




[5} pph-to gualifi and
eregal—epi-nmnsaneLmemerand& | gr@igggggi' gxllmltlnggIM¥g§

l.l

limited-li |I|t nt|t wher rmltt law, provi th h law rrm n

ordarce b R te 1.2 fh th f the representation. although

t tem tt I|m|tI| |I|t

in ndent repr t ion in connection with h tt| tIn |t| nth

Aeguisitren-efAcquiring Proprietary I nterest in Litigation

[#16] Paragraph (1) states the traditional general rule that lawyers are prohibited from
acquiring a proprietary interest in litigation. FhisLike paragraph (€), the general rule-
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whreh hasits basrs in common Iaw champerty and mai ntenance M

' ' 0 ' ' lle is subject to specific
exceptr ons devel oped in decrsronal Iaw and contr nued in these Rules;such-asthe
A e, The exception for
certar n advances of the costs of I|t| gatr on| _s_set forth in paragraph (e). ggm gn,

[17] Reserved
[18] Reserved
[19] Reserved

| mputation of Prohibitions

represen @gn of the client.
RULE 1.9 CONFLICT OF INTEREST: DUTIES TO FORMER CLIENTCLIENTS

@ A lawyer who has formerly represented a client in a matter shall not thereafter
represent another persenperson in the same or a substantially related matter in
which that persen“person’ s interests are materially adverse to the interests of the
former clrent unless the former client eensents-after-consultationgives informed

n nfirmed in writing.

(b) A lawyer shall not knewinghyknowingly represent a persenperson in the same or a
substantially related matter in which a firmfirm with which the lawyer formerly

was associated had previously represented a client

@D whose interests are materially adverse to that persenperson; and

2 about whom the lawyer had acquired information protected by Rules
4.61.6 and 1:9(€)1.9(c) that is material to the matter,-;

a7



unless the former client eensents-after-consdltationgives informed consent, confirmed in
(c) A lawyer who has formerly represented a client in a matter or whose present or

former firmfirm has formerly represented a client in a matter shall not thereafter-
unless-the former-client-consents-after-consuHation:

Q) use confidential information relating to the representation to the

disadvantage of the former client, to-thelawyer sadvantage-or-to-the
advantage-of-athird-person-except as Rule 1.6-Rule 3:3.Rule 1.6, Rule
3.3 or Rule4-1Rule 4.1 would permit or require with respect to a client; or

2 reveal confidential information relating to the representation except as

Rule-1.6Rule 1.6, Rule 3.3 or Rule-3:3Rule 4.1 would permit or require
with respect to aclient.

Comment
[1] After terminati on of aclient--lawyer relationship, a Iawyer w
tieswith r nfidentialit nflicts of int may not represent

another cI|ent except in conformity Wlth thls Rule ihepnneml%tnRute&—?—eletemee

Mol_e alawyer could not properly seek to resci nd on behalf of anew client a
contract drafted on behalf of the former client. So aso alawyer who has prosecuted an
accused person could not properly represent the accused in asubsequent civil action

agal nst the government concern| ng the same transaction. Ngr Q;; Idal awyer whg h@

111

[2] The scope of a“matter” for purposes of this Rule may-depenrddepends on the facts
of aparticular situation or transaction. The lawyer’s involvement in a matter can also be
aquestion of degree. When alawyer has been directly involved in a specific transaction,
subsequent representation of other clients with materially adverse interestsin that
transaction clearly is prohibited. On the other hand, alawyer who recurrently handled a
type of problem for aformer client is not precluded from later representing another client
in awheHyfactualy distinct problem of that type even though the subsequent
representation involves a position adverse to the prior client. Similar considerations can
apply to the reassignment of military lawyers between defense and prosecution functions
within the same military jurisdietion-jurisdictions. The underlying question is whether
the lawyer was so involved in the matter that the subsequent representation can be justly
regarded as a changing of sidesin the matter in question.

Ql M att : tially r " for pur f this Ruleif they involve th
S—r ~aal dispute o i aWise s asubstantial risk th




nfidential f information as would normally h tained in the prior

nter in resisting evicti DA A 1t has been disclosed to
the public or to other parties adverse to the former client ordinarily will not be

I rovidin h servi

Lawyers Moving Between Firms

[34] When lawyers have been associated within afirm but then end their association,
the question of whether alawyer should undertake representation is more complicated.
There are several competing considerations. First, the client previously represented by
the former firm must be reasonably assured that the principle of loyalty to the client is not
compromised. Second, the ruteRule should not be so broadly cast as to preclude other
persons from having reasonable choice of legal counsel. Third, the ruleRule should not
unreasonably hamper lawyers from forming new associations and taking on new clients
after having left a previous association. In this connection, it should be recognized that
today many lawyers practice in firms, that many lawyers to some degree limit their
practice to one field or another, and that many move from one association to another
several timesin their careers. If the concept of imputation were applied with unqualified
rigor, the result would be radical curtailment of the opportunity of lawyers to move from
one practice setting to another and of the opportunity of clients to change counsel.




Par h (b) o eratestodl uaJ|f thel er onl

concept of appearance of impropriety.

when the |lawyer involved has actua knowledge of information protected by Rules 1.6
and 1.9(c). Thus, if alawyer while with one firm acquired no knowledge or information
relating to a particular client of the firm, and that |awyer |ater joined another firm, neither
the lawyer individually nor the second firm is disqualified from representing another
client in the same or arelated matter even though the interests of the two clients conflict.
See Rule 1,10(b) for the restrictions on a firm once alawyer has terminated association

with the firm.

eweumstane%Aggllcatlon of Qargg ggh (b) degends on astuatlon s particular facts, aided

by inferences, deductions or working presumptions that reasonably may be made about
the way in which lawyers work together. A lawyer may have general access to files of all
clients of alaw firm and may regularly participate in discussions of their affairs; it should
be inferred that such alawyer in fact is privy to al information about all the firm’'s
clients. In contrast, another lawyer may have access to the files of only alimited number
of clients and participate in discussions of the affairs of no other clients; in the absence of
information to the contrary, it should be inferred that such alawyer in fact is privy to
information about the clients actua Iy served but not those of other clients.f#

. In such an
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[97] Independent of the question of disqualification of afirm, alawyer changing
professional association has a continuing duty to preserve confidentiality of information
about aclient formerly represented. See Rules1.6Rules 1.6 and 1.9-

[1} ‘nrfermation8] rovi idential information acquired by
the lawyer in the course of repr&eentl ng acli ent may not subsequently be used or revea ed
by the lawyer to the disadvantage of the client-er-to-the-advantage of the-lawser-orathird-
. However, the fact that alawyer
has once served a cI ient ordinarily does not preclude the lawyer from using generally
known information about that client when later representing another client._See
Comment 3A to Rule 1.6.

[+2}

dlsquallflcatlon of aflrm with WhICh alawyer isor wasformerly associated, see Rule-
+16.Rule 1.10.

RULE 1.10. IMPUTED DISQUALIFICATION: GENERAL RULE

@ While lawyers are associated in afirmfirm, none of them shall

knewinghyknowingly represent a client when any one of them practicing alone
would be proh| blted from doing so by Rul&s&—?—k&e)—er—l—gR;;@ 1.70r1.9,

1 PErS0nd ﬁ he prohibited q\AAq Ald

mww A lawyer employed by the Public
Counsel Division of the Committee for Public Counsel Services and alawyer

assigned to represent clients by the Private Counsel Division of that Committee

are not considered to be associated. Lawyers are not considered to be associated
merely because they have each individually been assigned to represent clients by
the Committee for Public Counseal Services through its Private Counsel Division.
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(b)

(©

(d)

(€)

When alawyer has terminated an association with afirmfirm (“former firm”), the

fieraformer firm is not prohibited from thereafter representing a persenperson with
interests materially adverse to those of aclient represented by the formerly

associated lawyer and not currently represented by the firmformer firm, unless:

Q) the matter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and

2 any lawyer remaining in the firmformer firm has information protected by
Rules 1.6Rules 1.6 and 1:9(€)1.9(c) that is material to the matter.

A disqualification prescribed by this ruteRule may be waived by the affected
client under the conditions stated in Rule 1.7 Rule 1.7.

When alawyer becomes associated with afirmfirm (“new firm”), the firmnew
firm may not undertake to or continue to represent a persenperson in a matter that

the firm knewsfirm knows or reasenably-sheutd-knowreasonably should know is
the same or substantially related to a matter in which the newly associated lawyer

(the “personally disqualified lawyer”), or afirm-with-which-that-tawyerwas-
assoetatedthe former firm, had previously represented aclient whose interests are
materially adverse to the new firm'’ t unless:

Q) the personally disqualified lawyer has no information protected by Rule-
1.6Rule 1.6 or RuleL.9Rule 1.9 that is material to the matter (“materia
information”); or

2 the personally disqualified lawyer (i) had neither substantial involvement
nor substan&al—me&enalrl nformation relating to the matter_sufficient to.
rovi it to the new firm’ t and (ii) is screened
from any partici pati on in the matter in accordance with paragraph (e) of
this Rule and is apportioned no part of the fee therefrom.

For the purposes of paragraph (d) of this Rule and of Rules+-11Rules 1.11 and
+12.1.12, apersonadly disqualified lawyer in afirmfirm will be deemed to have
been screened from any participation in a matter if:

@D al material information whichpossessed by the personally disqualified
lawyer has been isolated from the firmfirm;

2 the personally disqualified lawyer has been isolated from all contact with
the new firm's client relating to the matter, and any witness for or against
the new firm’s client;

(3)  thepersonaly disqualified lawyer and the firmnew firm have been
precluded from discussing the matter with each other;

4 theformer client of the personal Iy dlsquallfled Iawyer or of the firm-with-
" atedformer firm




receives notice of the conflict and an affidavit of the personally
disqualified lawyer and the firmnew firm describing the procedures being
used effectively to screen the personally disqualified lawyer, and attesting
that (i) the personally disqualified lawyer will not participate in the matter
and will not discuss the matter or the representation with any other lawyer
or employee of hiser-hereurrent-firmthe new firm, (i) no material
information was transmitted by the personally disqualified lawyer before
implementation of the screening procedures and notice to the former
client; and (iii) during the period of the lawyer’s personal disqualification
those lawyers or employees who do participate in the matter will be
apprised that the personally disqualified lawyer is screened from
participating in or discussing the matter; and

(5) thepersonally disgualified lawyer and the firm-with-which-heis-associated-
reasonably-believenew firm reasonably believe that the steps taken to
accomplish the screening of material information are likely to be effective
in preventing material information from being disclosed to the firmnew
firm and its client.

In any matter in WhICh theformer cllent and thew%w&g#ep%ﬁed—bﬁhe#m%%

A , tednew firm's client are not before a
tnbunaltrlbunal the ﬂ-FFF\fII’m the personally disqualified lawyer, or the former client may
seek judicial review in acourt of genera jurisdiction of the screening procedures used, or
may seek court supervision to ensure that implementation of the screening procedures has
occurred and that effective actual compliance has been achieved.

() The disqualification of lawyers associated in afirm with former or current
government lawyersis governed by Rule 1.11.

Comment
Definition of “Firm”

[1] For purposes of the Rules of Professional Conduct, the term “firm” includes
lawyersin aprivate firm, and lawyersin the legal department of a corporation or other
organization, or in alegal services organization. Whether two or more lawyers constitute
afirm within this definition can depend on the specific facts. For example, two
practitioners who share office space and occasionally consult or assist each other
ordinarily would not be regarded as constituting afirm. However, if they present
themselves to the public in away suggesting that they are afirm or conduct themselves as
afirm, they should be regarded as afirm for the purposes of the Rules. The terms of any
formal agreement between associated lawyers are relevant in determining whether they
areafirm, asisthe fact that they have mutual access to information concerning the clients
they serve. Furthermore, it isrelevant in doubtful casesto consider the underlying
purpose of the Rulethat isinvolved. A group of lawyers could be regarded as afirm for
purposes of the rule that the same lawyer should not represent opposing partiesin
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litigation, while it might not be so regarded for purposes of the rule that information
acquired by one lawyer is attributed to the other.

[2] With respect to the law department of an organization, there is ordinarily no
guestion that the members of the department constitute a firm within the meaning of the
Rules of Professional Conduct. However, there can be uncertainty as to the identity of
the client. For example, it may not be clear whether the law department of a corporation
represents a subsidiary or an affiliated corporation, as well as the corporation by which
the members of the department are directly employed. A similar question can arise
concerning an unincorporated association and its local affiliates.

[3] Similar questions can also arise with respect to lawyersin legal aid. Lawyers
employed in the same unit of alegal service organization constitute a firm, but not
necessarily those employed in separate units. Asin the case of independent practitioners,
whether the lawyers should be treated as associated with each other can depend on the
particular rule that isinvolved, and on the specific facts of the situation.

[4] Where alawyer hasjoined a private firm after having represented the government,

the situation is governed by . Rule 1.11 (a) and {b)(b); where alawyer
represents the government after having served private clients, the situation is governed by

Rule1.11{e}{1)Rule 1,11(c)(1). Theindividua lawyer involved is bound by the Rules
generadly, including Rules 1.6, 1. 7Rules 1.6, 1.7 and £:9.1.9.

[9] Reserved.
Principles of Imputed Disgualification

[6] The rule of imputed disqualification stated in paragraph (a) gives effect to the
principle of loyalty to the client asit appliesto lawyers who practicein alaw firm. Such
situations can be considered from the premise that afirm of lawyersis essentially one
lawyer for purposes of the rules governing loyalty to the client, or from the premise that
each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with
whom the lawyer is associated. Paragraph (a) operates only among the lawyers currently
associated in afirm. When alawyer moves from one firm to another, the situation is

governed by Rutes1.9(b)Rules 1.9(b) and 1.10(b), (d) and (e).

[6A] Therulein paragraph (a) does not prohibit representation where neither questions

of client loyalty nor protection of confidential information are presented. Where one
lawyer in afirm could not effectively represent a given client because of strong political
beliefs, for example, but that lawyer will do no work on the case and the personal beliefs
of the lawyer will not materially limit the representation by others in the firm, the firm
should not be disqualified.

[7] Rule 1.10(b) operates to permit alaw firm, under certain circumstances, to
represent a person with interests directly adverse to those of a client represented by a
lawyer who formerly was associated with the firm. The Rule applies regardliess of when
the formerly associated lawyer represented the client. However, the law firm may not
represent a person with interests adverse to those of a present client of the firm, which
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would violate Rule-1.7—Rule 1.7. Moreover, the firm may not represent the person where
the matter is the same or substantially related to that in which the formerly associated
lawyer represented the client and any other lawyer currently in the firm has materia
information protected by Rules1.6Rules 1.6 and 1.9(€)1.9(c).

[8] Paragraphs (d) and (e) of Rule 1.10 are-new—They-apply when alawyer moves
from a private firm to another firm (“new firm”) and are intended to create procedures
similar in some cases to those under Rute-L1L{B)Rule 1.11(b) for lawyers moving from a
government agency to a private firm. Paragraphs (d) and (€) of Rule 1.10, unlike the
provisions of Rule 111, Rule 1.11, do not permit a firm, without the consent of the former
client of the disqualified lawyer or of the disqualified lawyer’s former firm, to handle a

matter with respect to which the personally disqualified lawyer was persenathy-and-
substantially involved, or had substantial material information w

rovi ti |tt then frrm I t or h nf| |nf rm i n

noted in Comment 11 beI ow ere RHJ-GQA.{—RQQ 1 11, however Rule 1. 10(d) can onIy
apply if the lawyer no longer represents the client of the former firm after the lawyer
arrives at the lawyer’s new firm.

[9] If the lawyer has no eenfidential-information protected by Rule 1.6 or Rule 1.9

about the representation of the former client, the new firm is not disqualified and no
screening procedures are required. Thiswould ordinarily be the case if the lawyer did no
work on the matter and the matter was not the subject of discussion with the lawyer
generally, for example at firm or working group meetings. The lawyer must search his or
her files and recollections carefully to determine whether he or she has confidential
information. The fact that the lawyer does not immediately remember any details of the
former client’ s representation does not mean that he or she does not in fact possess
confidential information materia to the matter.

[10] If the lawyer does have materialconfidential information about the representation
of the client of hisformer firm, the firm with which he or sheis newly associated may
represent a client with interests adverse to the former client of the newly associated
lawyer only if the personally disqualified lawyer haeLneeubstanHalde_noLhaLe
involvement wrth%hema&eper—substannal—matenalg r con Qm a mformatron
abeutrelating to the matter_suffici ) Nne

client, the personally disqualified Iawer IS apportroned no part of thefee and all of the
screening procedures are followed, including the requirement that the personally
disgualified lawyer and the new firm reasonably believe that the screening procedures
will be effective. For example, inavery small firm, it may be difficult to keep
information screened. On the other hand, screening procedures are more likely to be
successful if the personally disqualified lawyer practices in a different office of the firm
from those handling the matter from which the personally disqualified lawyer is screened.

[11] Insituations where the personally disqualified lawyer was substantiaty-involved
ina matter—er—hael—substantral—ma&enal—mﬁerma&ren M

mitg ggffrg ent to Qrgvrgg a gggg@ g\l Q@grttg the neﬂ f|rm S gh@ t, the new frrm
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will generally only be allowed to handle the matter if the former client of the personally
disqualified lawyer or of the former law firm consents and the new firm reasonably
believes that the representation will not be adversely affected, al as required by Rule 17—
Rule 1.7, This differs from the provisions of Rule .11, Rule 1.11, in that Rule-
E1{&Rule 1.11(a) permits afirm to handle a matter against a government agency,
without the consent of the agency, with respect to which one of its associated lawyers was
personally and substantially involved for that agency, provided that the procedures of
M@M@M@&L arefollowed. Likewise, Rule1.11(b)Rule
1.11(b) permits afirm to handle a matter against a government agency, without the
consent of the agency, with respect to which one of its associated lawyers had substantial
materia information even if that lawyer was not personally and substantially involved for
that agency, provided that the lawyer is screened and not apportioned any part of the fee.

[12]  Theformer client is entitled to review of the screening proceduresif the former
client believes that the procedures will not be or have not been effective. If the matter
involves litigation, the court before which the litigation is pending would be able to
decide motions to disqualify or to enter appropriate orders relating to the screening,
taking cognizance of whether the former client is seeking the disqualification of the firm
upon areasonable basis or without a reasonable basis for tactical advantage or otherwise.
If the matter does not involve litigation, the former client can seek judicial review of the
screening procedures from atrial court.

RULE 1.11-SJCCESSPV/E. SPECIAL CONFLICTSOFE INTEREST FOR FORMER AND
CURRENT GOVERNMENT OFFEICERS AND PRIVATEEMPLOYMENTEMPLOYEES

€) Except as Iaw may otherW|se expremy permlt alawyer who has formerly served

(1)  issubject to Rule 1.9(c); and

(2)  shal not otherwise represent aprivate client in connection with amatter in
which the lawyer participated personally and substantially as a public
officer or employee, unless the appropriate government agency eensents-

attepeenscrttatlenglvg its informed consent, confirmed in writing, to the

(b) ualified from representation under
in a;@ Wlth WhICh that Iawyer is assomated maywkymg
undertake or continue representation in such a matter unless:
Q) the disqualified lawyer istimely screened from any participation in the
matter and is apportioned no part of the fee therefrom; and
2 written notice is promptly given to the appropriate government agency to
enable it to ascertain compliance with the provisions of this ruleRule.
(b}




(©

Except as law may otherwise expressly permit, alawyer currently serving as a

public officer or employee:

(1) issubjecttoRules1.7 and 1.9; and
(2)  shal not:

(30

(i)

participate in a matter in which the lawyer participated personally
and substantially while in private practice or nongovernmental

employment unlessundepappheabtewlaﬁkneenew—epby—taﬁiuk

mat{er gggg opr iggg ern @ @@g glvgltgmfgrmgj
consent, confirmed in writing; or

negotiate for private employment with any persenperson who is
involved as a party or as lawyer for a party in a matter in which the
lawyer is participating personally and substantially, except that a
lawyer serving as alaw clerk to ajudge, other adjudicative officer,
or arbitrator, er-mediater-may negotiate for private employment as
permitted by Rute-22(bjRule 1.12(b) and subject to the
conditions stated in Rute1:-12(b)Rule 1.12(b).

(de) Asusedin thisruleRule, the term “matter” includes:

Q) any judicial or other proceeding, application, request for aruling or other
determination, contract, claim, controversy, investigation, charge,
accusation, arrest; or other particular matter involving a specific party or
parties, and
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2 any other matter covered by the conflict of interest rules of the appropriate
government agency.

M speC| ally retai ned by the government— is M\g subj ect to the Rules of
Prof onaI Conduct incl Udl ng the prohl bition agal nst mpt@&ﬂngedve%ntelc&sts

memgmﬂlﬁs_oumg_estﬂatﬁjmﬁu&ll In addltlon such alawyer
rsmay be subject to Rule-1-11-and-te-statutes and government regulations regarding
conflict of interest. Such statutes and regulations may circumscribe the extent to which

the government agency may give consent under this Rule._See Rule 1.0(f) for the
efiniti finf I

successive cllents area publlc agency and &pwatemom client, the nsk eX|sts that
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power or discretion vested in public authority might be used for the specia benefit of &

privateanother client. A lawyer should not be in a position where benefit to a-privatethe
other the other client might affect performance of the lawyer’ s professional functions on

behalf of public-adutheritythe government. Also, unfair advantage could accrue to the
privateother client by reason of access to confidential government information about the
client’s adversary obtainable only through the lawyer’ s government service. -Hewever;-
On the other hand, the rules governing lawyers presently or formerly employed by a
government agency should not be so restrictive as to inhibit transfer of employment to
and from the government. The government has a legitimate need to attract qualified

Iawyers aswell astoma ntaln hlgh ethlcal aandardsww&
M The prowsuons for screening and Wavermm are necessa necmry to

prevent the disqualifi catl on rule from | mpos ng too severe a deterrent against entering
public serV| ce.

client for purposes of this Rulei

gevernment, as when alawyer WMM aC|ty and subsequentlyls
employed byafederal agency However, becal |

[56] Paragraphs (a)(th) and (b)c) contemplate a screening arrangement. These
paragraphs do not prohibit alawyer from receiving a salary or partnership share

established by prior independent agreement. They prohibit directly relating the lawyer’s
compensation to the fee in the matter in which the lawyer is disqualified.

[#8] Paragraph (bc) operates only when the lawyer in question has knowledge of the
information, which means actual knowledge; it does not operate with respect to
information that merely could be imputed to the lawyer.

59



[89]

Paragraphs (a) and (ed) do not prohibit alawyer from jointly representing a

private party and a government agency when doing so is permitted by Rule 1.7Rule 1.7
and is not otherwise prohibited by law.

RULE 1.12. FORMER JUDGE-OR, ARBITRATOR,MEDIATOR OR OTHER_
THIRD-PARTY NEUTRAL

@

(b)

(©

(d)

Except as stated in paragraph (d), alawyer shall not represent anyonein
connection with a matter in which the lawyer participated personally and
substantially as a judge or other adjudicative officer, arbitrator, mediator, or other

third-party neutral, or law clerk to such apersen;person unless all partiesto the
current proceeding give informed consent-after-eonsuttation, confirmed in writing.

A lawyer shall not negotiate for employment with any persenperson who is
involved as aparty or as lawyer for a party in a matter in which the lawyer is
participating personally and substantially as ajudge or other adjudicative officer;_

or as an arbitrator, e-mediator_or other third-party neutral. A lawyer serving asa
law clerk to ajudge;_or other adjudicative officer;_or an arbitrator-er, mediator_or

other third-party neutral may negotiate for employment with a party or lawyer
involved in a matter in which the clerk is participating personally and

substantially, but only after the lawyer has notified the judge;_or other adjudicative
officer;_or an arbitrator, er-mediator_or other third-party neutral.

If alawyer is disqualified by paragraph (@), no lawyer in afirmfirm with which
that lawyer is associated may krewinghyknowingly undertake or continue
representation in the matter unless:

Q) the disqualified lawyer istimely screened from any participation in the
matter and is apportioned no part of the fee therefrom; and

2 written notice is promptly given to the parties and any appropriate
tribunaliribunal to enable Hthem to ascertain compliance with the

provisions of this rateRule.

An arbitrator selected as a partisan of a party in amultimember arbitration panel is
not prohibited from subsequently representing that party.
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Comment

[1] This Rule generally parallels Rulte L11-Rule 1.11. Theterm “personally and
substantialy” signifies that ajudge who was a member of a multimember court, and
thereafter left judicia office to practice law, is not prohibited by these Rules from
representing a client in amatter pending in the court, but in which the former judge did
not participate. So also the fact that aformer judge exercised administrative
responsibility in a court does not prevent the former judge from acting as alawyer in a
matter where the judge had previously exercised remote or incidental administrative
responsibility that did not affect the merits. Compare the Comment to Rule 1.11. The
lawyer should also consider applicable statutes and regulations, e.g. M.G.L. Ch. 268A.
The term “adjudicative officer” includes such officials as magistrates, referees, specid
masters, hearing officers and other pargjudicia officers. Canon 86A(2) of the Code of
Judl cia Conduct (S J.C.Rule 3 09) prow ides that a ret| red | udge recalled to actlve service

eeuttef—the@emmemﬁealthﬁgll ng , for a pen od of six months foIIOW| ng the date of
retirement, resignation, or most recent service as a retired judge pursuant toG.L.c. 32, 88

“ nflrm |nwrt|n RI f » . Oth ‘4 r A f ethi

@F@%—Fetepeneeéeedehnmen@t—een&dtanen—w%ieg—l&}@ Law clerks

reth mitted to th t to the limitation in Rul
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1.12(b). For purposes of this Rule, the term “law clerk” shall include judicial interns and
others who provide similar legal assistance to ajudge or other adjudicative officer or to
an arbitrator, mediator, or other third-party neutral.

RULE 1.13. ORGANIZATION ASCLIENT
[No changeto Rule 1.13]
Comment
[No change to Comments 1-2]

[3] When constituents of the organization make decisions for it, the decisions
ordinarily must be accepted by the lawyer even if their utility or prudence is doubtful.
Decisions concerning policy and operations, including ones entailing serious risk, are not
as such in the lawyer's province. Paragraph (b) makes clear, however, that when the
lawyer knows that the organization is likely to be substantially injured by action of an
officer or other constituent that violates alegal obligation to the organization or isin
violation of law that might be imputed to the organization, the lawyer must proceed asis
reasonably necessary in the best interest of the organization. As defined in Rule
9.11.0(fg), knowledge can be inferred from circumstances, and alawyer cannot ignore the
obvious.-

[No change to Comments 4-5]
Relation to Other Rules

[6] The authority and responsibility provided in this Rule are concurrent with the
authority and responsibility provided in other Rules. In particular, this Rule does not limit
or expand the lawyer's responsibility under Rules 1.8, 1.16, 3.3, 4.1, or 8.3. Moreover, the
lawyer may be subject to disclosure obligations imposed by law or court order as
contemplated by Rule 1.6(b)(45). Paragraph (c) of this Rule supplements Rule 1.6(b) by
providing an additional basis upon which the lawyer may reveal_confidential information
relating to the representation, but does not modify, restrict, or limit the provisions of Rule
1.6(b)(1) - (47). Under paragraph (c) the lawyer may reveal such information only when
the organization's highest authority insists upon or fails to address threatened or ongoing
action that is clearly aviolation of law, and then only to the extent the lawyer reasonably
believes necessary to prevent reasonably certain substantial injury to the organization. It
is not necessary that the lawyer's services be used in furtherance of the violation, but it is
required that the matter be related to the lawyer's representation of the organization. If the
lawyer's services are being used by an organization to further a crime or fraud by the
organization, Rule 1.6(b)(23) may permit the lawyer to disclose confidential information.
In such circumstances Rule 1.2(d) may aso be applicable, in which event, withdrawal
from the representation under Rule 1.16(a)(1) may be required.

[7] Paragraph (d) makes clear that the authority of alawyer to disclose confidential
information relating to a representation in circumstances described in paragraph (c) does
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not apply with respect to information relating to alawyer's engagement by an
organization to investigate an alleged violation of law or to defend the organization or an
officer, employee or other person associated with the organization against a claim arising
out of an alleged violation of law. Thisis necessary in order to enable organizational
clientsto enjoy the full benefits of legal counsel in conducting an investigation or
defending against aclaim.

[No change to Comments 8-14]
RULE 1.14. CLIENT WITH DIMINISHED CAPACITY
[No change in paragraphs (a) or (b)]

(© tnfermationConfidential information relating to the representation of aclient with
diminished capacity is protected by Rule 1.6. When taking protective action
pursuant to paragraph (b), the lawyer isimpliedly authorized under Rule 1.6(a) to
reveal_confidential information about the client, but only to the extent reasonably
necessary to protect the client's interests.

Comment
[No change to Comments 1-7]
Disclosure of the Client's Condition

[8] Disclosure of the client's diminished capacity could adversely affect the client's
interests. For example, raising the question of diminished capacity could, in some
circumstances, lead to proceedings for involuntary commitment. HfermationConfidential
information relating to the representation is protected by Rule 1.6. Therefore, unless
authorized to do so, the lawyer may not disclose such information. When taking
protective action pursuant to paragraph (b), the lawyer isimpliedly authorized to make
the necessary disclosures, even when the client directs the lawyer to the contrary.
Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may
disclose in consulting with other individuals or entities or seeking the appointment of a
legal representative. At the very least, the lawyer should determine whether it islikely
that the person or entity consulted with will act adversely to the client's interests before
discussing matters related to the client. The lawyer's position in such casesis an
unavoidably difficult one.

[No change to Comments 9-10]
RULE 1.15. SAFEKEEPING PROPERTY
@ Definitions:

Q) “Trust property” means property of clients or third personsthat isin a
lawyer’ s possession in connection with a representation and includes
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(b)

(©

(2)

property held in any fiduciary capacity in connection with a representation,
whether as trustee, agent, escrow agent, guardian, executor, or otherwise.
Trust property does not include documents or other property received by a
lawyer asinvestigatory material or potential evidence. Trust property in
the form of fundsisreferred to as “trust funds.”

“Trust account” means an account in afinancial institution in which trust
funds are deposited. Trust accounts must conform to the requirements of
this ruleRule.

Segregation of Trust Property. A lawyer shal hold trust property separate from
the lawyer’s own property.

(1)

)

3)

(4

Trust funds shall be held in atrust account;-exeept-that-advancesfor-costs

No funds belonging to the lawyer shall be deposited or retained in atrust
account except that:

) Funds reasonably sufficient to pay bank charges may be deposited
therein, and

(i) Trust funds belonging in part to aclient or third person and in part
currently or potentially to the lawyer shall be deposited in atrust
account, but the portion belonging to the lawyer must be
withdrawn at the earliest reasonable time after the lawyer’s interest
in that portion becomesfixed. A lawyer who knows that the right
of the lawyer or law firm to receive such portion is disputed shall
not withdraw the funds until the dispute isresolved. If the right of
the lawyer or law firm to receive such portion is disputed within a
reasonabl e time after notice is given that the funds have been
withdrawn, the disputed portion must be restored to a trust account
until the dispute is resolved.

A lawyer shall deposit into atrust account legal fees and expenses that
have been paid in advance, to be withdrawn by the lawyer only as fees are
earned or as expenses incurred.

All trust property shall be appropriately safequarded. Trust property other
than funds shall be identified as such-and-appropriately-safeguarded.

Prompt Notice and Delivery of Trust Property to Client or Third Person.
Upon receiving trust funds or other trust property in which aclient or third person
has an interest, alawyer shall promptly notify the client or third person. Except as
stated in this ruteRule or as otherwise permitted by law or by agreement with the
client or third person on whose behalf a lawyer holds trust property, alawyer shal
promptly deliver to the client or third person any funds or other property that the
client or third person is entitled to receive.
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(d)

(€)

Accounting.

D

)

Upon final distribution of any trust property or upon request by the client
or third person on whose behalf alawyer holds trust property, the lawyer
shall promptly render a full written accounting regarding such property.

On or before the date on which awithdrawal from atrust account is made
for the purpose of paying fees due to alawyer, the lawyer shall deliver to
the client in writing (i) an itemized bill or other accounting showing the
services rendered, (ii) written notice of amount and date of the withdrawal,
and (iii) astatement of the balance of the client’s funds in the trust account
after the withdrawal.

Operational Requirementsfor Trust Accounts.

D

)

©)

(49)

All trust accounts shall be maintained in the state where the lawyer’s
officeis situated, or elsewhere with the consent of the client or third
person on whose behalf the trust property is held, except that al funds
required by this ruteRule to be deposited in an IOLTA account shall be
maintained in this Commonwealth.

Each trust account title shall include the words “trust account,” “escrow
account,” “client funds account,” “conveyancing account,” “lOLTA

account,” or words of SI m| I ar |mport indi catl ng the fi du0| ary nature of the

For htr nt thel | mitwritt notice to th

No withdrawal from atrust account shall be made by a check which is not
prenumbered. No withdrawal shall be made in cash or by automatic teller
machine or any similar method. No withdrawal shall be made by a check
payable to “cash” or “bearer” or by any other method which does not
identify the recipient of the funds.

Every withdrawal from atrust account for the purpose of paying feesto a
lawyer or reimbursing alawyer for costs and expenses shall be payable to
the lawyer or the lawyer’s law firm.
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(f)

(56)

(62)

Each lawyer who has alaw office in this Commonwealth and who holds
trust funds shall deposit such funds, as appropriate, in one of two types of
interest- bearing accounts: either (i) apooled account (“IOLTA account”)
for al trust funds which in the judgment of the lawyer are nominal in
amount, or areto be held for a short period of time, or (ii) for al other
trust funds, an individual account with the interest payable as directed by
the client or third person on whose behalf the trust property isheld. The
foregoing deposit requirements apply to funds received by lawyersin
connection with real estate transactions and loan closings, provided,
however, that atrust account in alending bank in the name of alawyer
representing the lending bank and used exclusively for depositing and
disbursing funds in connection with that particular bank’s loan
transactions, shall not be required but is permitted to be established as an
IOLTA account. All IOLTA accounts shall be established in compliance
with the provisions of paragraph (g) of this ruteRule.

Property held for no compensation as a custodian for aminor family
member is not subject to the Operational Requirements for Trust Accounts
set out in this paragraph (€) or to the Required Accounts and Recordsin
paragraph (f) of this ruteRule. As used in this subsection, “family

member” refers to those individuals specified in section (ea)(23) of rule
7.3.

Required Accounts and Records. Every lawyer who is engaged in the practice
of law in this Commonwealth and who holds trust property in connection with a
representation shall maintain complete records of the receipt, maintenance, and
disposition of that trust property, including al records required by this subsection.
Records shall be preserved for a period of six years after termination of the
representation and after distribution of the property. Records may be maintained
by computer subject to the requirements of subparagraph 1G of this paragraph (f)
or they may be prepared manually.

D

Trust Account Records. The following books and records must be
maintained for each trust account:

A. Account Documentation. A record of the name and address of
the bank or other depository; account number; account title;
opening and closing dates; and the type of account, whether
pooled, with net interest paid to the IOLTA Committee (IOLTA
account), or account with interest paid to the client or third person
on whose behalf the trust property is held (including master or
umbrella accounts with individual subaccounts).

B. Check Register. A check register recording in chronological order
the date and amount of all deposits; the date, check or transaction
number, amount, and payee of all disbursements, whether by
check, electronic transfer, or other means; the date and amount of
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every other credit or debit of whatever nature; the identity of the
client matter for which funds were deposited or disbursed; and the
current balance in the account.

Individual Client Records. A record for each client or third
person for whom the lawyer received trust funds documenting each
receipt and disbursement of the funds of the client or third person,
the identity of the client matter for which funds were deposited or
disbursed, and the balance held for the client or third person,
including asubsidiary ledger or ledger for each client matter for
which the lawyer receives trust funds documenting each receipt
and disbursement of the funds of the client or third person with
respect to such matter. A lawyer shall not disburse funds from the
trust account that would create a negative balance with respect to
any individual client.

Bank Feesand Charges. A ledger or other record for funds of the
lawyer deposited in the trust account pursuant to paragraph
(b)(2)(i) of this ruteRule to accommodate reasonably expected
bank charges. This ledger shall document each deposit and
expenditure of the lawyer’s funds in the account and the balance
remaining.

Reconciliation Reports. For each trust account, the lawyer shall
prepare and retain a reconciliation report on aregular and periodic
basis but in any event no less frequently than every sixty days.
Each reconciliation report shall show the following balances and
verify that they are identical:

() The balance which appears in the check register as of the
reporting date:

(i)  Theadjusted bank statement balance, determined by adding
outstanding deposits and other credits to the bank statement
bal ance and subtracting outstanding checks and other debits
from the bank statement balance.

(iii)  For any account in which funds are held for more than one
client matter, the total of all client matter balances,
determined by listing each of theindividual client matter
records and the balance which appears in each record as of
the reporting date, and calculating the total. For the
purpose of the calculation required by this paragraph, bank
fees and charges shall be considered an individual client
record. No balance for an individual client may be negative
at any time.
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(9)

)

3

(4)

F. Account Documentation. For each trust account, the lawyer shall
retain contemporaneous records of transactions as necessary to
document the transactions. The lawyer must retain:

() bank statements.

(i)  al transaction records returned by the bank, including
canceled checks and records of el ectronic transactions.

(iii)  records of deposits separately listing each deposited item
and the client or third person for whom the deposit is being
made.

G. Electronic Record Retention. A lawyer who maintains a trust
account record by computer must maintain the check register,
client ledgers, and reconciliation reportsin aform that can be
reproduced in printed hard copy. Electronic records must be
regularly backed up by an appropriate storage device.

Business Accounts. Each lawyer who receives trust funds must maintain
at least one bank account, other than the trust account, for funds received
and disbursed other than in the lawyer’ s fiduciary capacity.

Trust Property Other than Funds. A lawyer who receives trust property
other than funds must maintain a record showing the identity, location, and
disposition of all such property.

Dissolution of a L aw Firm. Upon dissolution of alaw firm, the partners
shall make reasonabl e efforts to ensure the maintenance of client trust

account records specified in this Rule.

Interest on Lawyers Trust Accounts.

(1)

(2)

The IOLTA account shall be established with any bank, savings and loan
association, or credit union authorized by Federal or State law to do
business in Massachusetts and insured by the Federal Deposit Insurance
Corporation or similar State insurance programs for State- chartered
ingtitutions. At the direction of the lawyer, fundsin the IOLTA account in
excess of $100,000 may be temporarily reinvested in repurchase
agreements fully collateralized by U.S. Government obligations. Fundsin
the IOLTA account shall be subject to withdrawal upon request and
without delay.

Lawyers creating and maintaining an IOLTA account shall direct the
depository institution:

() to remit interest or dividends, net of any service charges or fees, on
the average monthly balance in the account, or as otherwise
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©)

(4)

()

(i1)

(iii)

computed in accordance with an institution’ s standard accounting
practice, at least quarterly, to the IOLTA Committee;

to transmit with each remittance to the IOLTA Committee a
statement showing the name of the lawyer who or law firm which
deposited the funds; and

at the same time to transmit to the depositing lawyer areport
showing the amount paid, the rate of interest applied, and the
method by which the interest was computed.

Lawyers shall certify their compliance with this ruteRule as required by
S.J.C. Rule 4:02, subsection (2).

This court shall appoint members of a permanent IOLTA Committee to
fixed terms on a staggered basis. The representatives appointed to the
committee shall oversee the operation of acomprehensive IOLTA
program, including:

(i)

(i1)

(iii)

(iv)

(v)

(vi)

(vii)

the receipt of all IOLTA funds and their disbursement, net of actual
expenses, to the designated charitable entities, as follows: sixty-
seven percent (67%) to the Massachusetts Legal Assistance
Corporation and the remaining thirty- three percent (33%) to other
designated charitable entities in such proportions as the Supreme
Judicial Court may order;

the education of lawyers as to their obligation to create and
maintain IOLTA accounts under this Rule-+-15(h};

the encouragement of the banking community and the public to
support the IOLTA program;

the obtaining of tax rulings and other administrative approval for a
comprehensive IOLTA program as appropriate;

the preparation of such guidelines and rules, subject to court
approval, as may be deemed necessary or advisable for the
operation of acomprehensive IOLTA program;

establishment of standards for reserve accounts by the recipient
charitable entities for the deposit of IOLTA funds which the
charitable entity intends to preserve for future use; and

reporting to the court in such manner as the court may direct.

The Massachusetts Legal Assistance Corporation and other designated
charitable entities shall receive IOLTA funds from the IOLTA Committee
and distribute such funds for approved purposes. The Massachusetts Legal
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Assistance Corporation may use IOLTA funds to further its corporate
purpose and other designated charitable entities may use IOLTA funds
either for (&) improving the administration of justice or (b) delivering civil
legal services to those who cannot afford them.

(6) The Massachusetts Legal Assistance Corporation and other designated
charitable entities shall submit an annual report to the court describing
their IOLTA activities for the year and providing a statement of the
application of IOLTA funds received pursuant to this ruteRule.

(h) Dishonored Check Notification.

All trust accounts shall be established in compliance with the following provisions
on dishonored check notification:

Q) A lawyer shall maintain trust accounts only in financial institutions which
have filed with the Board of Bar Overseers an agreement, in aform
provided by the Board, to report to the Board in the event any properly
payable instrument is presented against any trust account that contains
insufficient funds, and the financial institution dishonors the instrument
for that reason.

2 Any such agreement shall apply to all branches of the financial institution
and shall not be cancelled except upon thirty days notice in writing to the
Board.

(©)) The Board shall publish annually alist of financial institutions which have
signed agreements to comply with this ruteRule, and shall establish rules
and procedures governing amendments to the list.

4) The dishonored check notification agreement shall provide that all reports
made by the financia institution shall be identical to the notice of dishonor
customarily forwarded to the depositor, and should include a copy of the
dishonored instrument, if such acopy is normally provided to depositors.
Such reports shall be made simultaneously with the notice of dishonor and
within the time provided by law for such notice, if any.

(5) Every lawyer practicing or admitted to practice in this Commonwealth
shall, as a condition thereof, be conclusively deemed to have consented to
the reporting and production requirements mandated by this ruteRule.

(6) The following definitions shall be applicable to this subparagraph:

() “Financial institution” includes (@) any bank, savings and loan
association, credit union, or savings bank, and (b) with the written
consent of the client or third person on whose behalf the trust
property is held, any other business or person which accepts for
deposit funds held in trust by lawyers.
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(i) “Notice of dishonor” refers to the notice which afinancial
ingtitution is required to give, under the laws of this
Commonwealth, upon presentation of an instrument which the
institution dishonors.

(@iii)  “Properly payable” refersto an instrument which, if presented in
the normal course of business, isin aform requiring payment
under the laws of this Commonwealth.

Comment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form
of safekeeping is warranted by special circumstances. Separate trust accounts are
warranted when administering estate monies or acting in similar fiduciary capacities.

[2] In general, the phrase “in connection with arepresentation” includes all situations
where alawyer holds property as afiduciary, including as an escrow agent. For example,
an attorney serving as atrustee under atrust instrument or by court appointment holds
property “in connection with arepresentation”. Likewise, alawyer serving as an escrow
agent in connection with litigation or a transaction holds that property “in connection with
arepresentation”. However, alawyer serving as afiduciary who is not actively practicing
law does not hold property “in connection with arepresentation.”

31 Lawyers often receive funds from third parties from which the lawyer’s fee will be
paid. If thereisrisk that the client may divert the funds without paying the fee, the lawyer
is not required to remit the portion from which the feeisto be paid. However, alawyer
may not hold funds to coerce a client into accepting the lawyer’ s contention. The
disputed portion of the funds must be kept in trust and the lawyer should suggest means
for prompt resolution of the dispute, such as arbitration. The undisputed portion of the
funds shall be promptly distributed.

[4] Third parties, such asaclient’s creditors, may have just claims against funds or
other property in alawyer’s custody. A lawyer may have a duty under applicable law to
protect such third- party claims against wrongful interference by the client, and
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accordingly may refuse to surrender the property to the client. However, alawyer should
not unilaterally assume to arbitrate a dispute between the client and the third party.

[5] The obligations of alawyer under this Rule are independent of those arising from
activity other than rendering legal services. For example, alawyer who serves as an
escrow agent is governed by the applicable law relating to fiduciaries even though the
lawyer does not render legal services in the transaction.

[6] How much time should elapse between the receipt of funds by the lawyer and
notice to the client or third person for whom the funds are held pursuant to paragraph (c)
depends on the circumstances. By example, notice must be furnished immediately upon
receipt of funds in settlement of a disputed matter, but alawyer acting as an escrow agent
or trustee routinely collecting various items of income may give notice by furnishing a
complete statement of receipts and expenses on aregular periodic basis satisfactory to the
client or third person. Notice to aclient or third person is not ordinarily required for
payments of interest and dividends in the normal course, provided that the lawyer
properly includes all such paymentsin regular periodic statements or accountings for the
funds held by the lawyer.

f it wrltt t|m r frm wrltt |II r th r
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[8]  Paragraph (e)(4) statesthe general rule that all withdrawals and disbursements
from trust account must be made in a manner which permits the recipient or payee of the
withdrawal to beidentified. It does not prohibit electronic transfers or foreclose means of
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withdrawal which may be developed in the future, provided that the recipient of the
payment isidentified as part of the transaction. When payment is made by check, the
check must be payable to a specific person or entity. A prenumbered check must be used,
except that starter checks may be used for a brief period between the opening of anew
account and issuance of numbered checks by the bank or depository.

[89] Paragraph (f) listsrecords that alawyer is obliged to keep in order to comply with
the requirement that “ complete records’ be maintained. Additional records may be
required to document financial transactions with clients or third persons. Depending on
the circumstances, these records could include retainer, fee, and escrow agreements and
accountings, including RESPA or other real estate closing statements, accountingsin
contingent fee matters, and any other statement furnished to a client or third person to
document receipt and disbursement of funds.

[910] The“Check Register,” “Individual Client Ledger” and “Ledger for Bank Fees and
Charges’ required by paragraph (f)(1) are all chronological records of transactions. Each
entry made in the check register must have a corresponding entry in one of the ledgers.
This requirement is consistent with manual record keeping and also comports with most
software packages. In addition to the data required by paragraph (f)(1)(B), the source of
the deposit and the purpose of the disbursement should be recorded in the check register
and appropriate ledger. For non-IOLTA accounts, the dates and amounts of interest
accrual and disbursement, including disbursements from accrued interest to defray the
costs of maintaining the account, are among the transactions which must be recorded.
Check register and ledger bal ances should be calculated and recorded after each
transaction or series of related transactions.

[2011] Periodic reconciliation of trust accountsis also required. Generally, trust
accounts should be reconciled on amonthly basis so that any errors can be corrected
promptly. Active, high-volume accounts may require more frequent reconciliations. A
lawyer must reconcile all trust accounts at least every sixty days.

The three-way reconciliation described in paragraph (f)(1)(E) must be performed for any
account in which funds related to more than one client matter are held. The reconciliation
described in paragraph (f)(1)(E)(iii) need not be performed for accounts which only hold
the funds of asingle client or third person, but the lawyer must be sure that the balancein
that account corresponds to the balance in the individual ledger maintained for that client
or third person.

The method of preparation and form of the periodic reconciliation report will depend
upon the volume of transactions in the accounts during the period covered by the report
and whether the lawyer maintains records of the account manually or electronically. By
example, for an inactive single-client account for which the lawyer keeps records
manually, awritten record that the lawyer has reconciled the account statement from the
financial institution with the check register maintained by the lawyer may be sufficient.
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[4112] Lawyers who maintain records electronically should back up dataon a
regular basis. For moderate to high-volume trust accounts, weekly or even daily backups
may be appropriate.

RULE 1.16. DECLINING OR TERMINATING REPRESENTATION

@ Except as stated in paragraph (c), alawyer shall not represent aclient or, where
representation has commenced, shall withdraw from the representation of a client
if:

Q) the representation will result in violation of the rules of professional
conduct or other law;

2 the lawyer’s physical or mental condition materially impairs the lawyer’s
ability to represent the client; or

(©)) the lawyer is discharged.

(b) Except as stated in paragraph (c), alawyer may withdraw from representing a
clientif ;

(1)  withdrawal can be accomplished without material adverse effect on the
interests of the client-or:;

(22) theclient persistsin acourse of action involving the lawyer’s services that

the lawyer reasonably-believesreasonably believesis crimina or
fraudutentfraudulent;

(23) theclient has used the lawyer’s services to perpetrate a crime or
fraudfraud;

(34) athe client insists upon pursuing-an-ebjectivetaking action that the lawyer
considers repugnant or Hnprudentwith which the lawyer has afundamental
disagreement;

(45) theclient fails substantially to futi{ulfill an obligation to the lawyer
regarding the lawyer’ s services and has been given reasonablereasonable
warning that the lawyer will withdraw unless the obligation is fulfilled;
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(©

(d)

(€)

(56) therepresentation will result in an unreasonable financial burden on the
lawyer or has been rendered unreasonably difficult by the client; or

(67) other good cause for withdrawal exists.

If permission for withdrawal from employment is required by the rules of a
tribunaltribunal, alawyer shall not withdraw from employment in a proceeding
before that tribunaltribunal without its permission.

Upon termination of representation, alawyer shall take steps to the extent
reasonablyreasonably practicable to protect a client’ s interests, such as giving
reasenablereasonabl e notice to the client, allowing time for employment of other
counsel, surrendering papers and property to which the client is entitled, and
refunding any advance payment of fee or expense that has not been earned-_or
incurred.

A lawyer must make availableto aclient or former client, within a
reasonablereasonable time following the client’ s request for his or her file, the
following:

Q) all papers, documents, and other materials the client supplied to the
lawyer. The lawyer may at his or her own expense retain copies of any
such materials.

2 all pleadings and other papers filed with or by the court or served by or
upon any party. The client may be required to pay any copying charge
consistent with the lawyer’ s actual cost for these materials, unless the
client has already paid for such materials.

(©)) al investigatory or discovery documents except those for which the client
has-paid-thelawyer-s-out-of-pocket-costsis then obligated to pay under the
fee agreement but has not paid, including but not limited to medical
records, photographs, tapes, disks, investigative reports, expert reports,
depositions, and demonstrative evidence. The lawyer may at hisor her
own expense retain copies of any such materials.

4) if the lawyer and the client have not entered into a contingent fee
agreement, the client is entitled only to that portion of the lawyer’s work
product (as defined in subparagraph (6) below) for which the client has
paid.

5) if the lawyer and the client have entered into a contingent fee agreement,
the lawyer must provide copies of the lawyer’s work product (as defined in
subparagraph (6) below). The client may be required to pay any copying
charge consistent with the lawyer’ s actual cost for the copying of these
materials.
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(6) for purposes of this paragraph (e), work product shall consist of documents
and tangible things prepared in the course of the representation of the
client by the lawyer or at the lawyer’ s direction by his or her employee,
agent, or consultant, and not described in paragraphs (2) or (3) above.
Examples of work product include without limitation legal research,
records of witness interviews, reports of negotiations, and correspondence.

@) notwithstanding anything in this paragraph (e) to the contrary, alawyer
may not refuse, on grounds of nonpayment, to make available materialsin
the client’ s file when retention would prejudice the client unfairly.

Comment

[1] A lawyer should not accept representation in a matter unlessit can be performed
competently, promptly, Wlthout improper confllct of interest and to completi on..
il

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if the client
demands that the lawyer engage in conduct that isillegal or violates the Rules of
Professional Conduct or other law. The lawyer is not obliged to decline or withdraw
simply because the client suggests such a course of conduct; a client may make such a
suggestl oninthe hope that alawyer will not be constral ned by a prof jonal obllgatl on. -

[3] When alawyer has been appointed to represent a client, withdrawal ordinarily
reqw res approval of the appointing authorlty See also Rule@% Rule 6.2. g milarly,

Discharge

[4] A client has aright to discharge alawyer at any time, with or without cause,
subject to liability for payment for the lawyer’ s services. Where future dispute about the
withdrawa may be anticipated, it may be advisable to prepare a written statement reciting
the circumstances.
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[5] An appointed lawyer should advise a client seeking to discharge the appointed
lawyer of the consequences of such an action, including the possibility that the client may
be required to proceed pro se.

[6] If the client is-mentathy-Hreompetenthas severely diminished capacity, the client
may lack the legal capacity to discharge the lawyer, and in any event the discharge may be

seriously adverse to the client’ s interests. The lawyer should make specia effort to help
the cli ent consider the consequences meler—theprewsensef—ReteMM
ea a 9

Optional Withdrawal

[7] A lawyer may withdraw from representation in some circumstances. The lawyer
has the option to withdraw if it can be accomplished without material adverse effect on
the client’sinterests. Withdrawal isalso justified if the client persistsin a course of
action that the lawyer reasonably believesis criminal or fraudulent, for alawyer is not
required to be associated with such conduct even if the lawyer does not further it.
Withdrawal is aso permitted if the lawyer’ s services were misused in the past even if that
would materially prejudice the client. The lawyer may also may-withdraw where the

cI|ent |nS| sts on ataking acti gn that the IMQ Q g ggg repugnant or Hmprudent-

[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement
relating to the representation, such as an agreement concerning fees or court costs or an
agreement limiting the objectives of the representation.

Assisting the Client upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by the client, alawyer must take
all rewnabl e steps to miti gate the con%quenc& to the cllent —\MhethepepnepaJawep

[10] Paragraph (e) preservesfrom-DR2-110(A}4)-detaiteddeparts from the Model
Rule by detailing the obligations that alawyer has to make materials available to a client
or former client.

RULE 1.17. SALE OF LAW PRACTICE
A lawyer or tegal-representativelaw firm may sell, and alawyer or taw-firmlaw firm may

purchase, with or without consideration, alaw practice, including good will, if the following
conditions are satisfied:
@ [Reserved}

(b)  [Reserved]
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(©

ActualThe seller gives written noticets-given to each of the seller’s clients
regarding:

Q) the proposed sale;
2

paragpaph{d}—@} thecllent sright to retaln other counsel or to take
possession of thefile; and

(43) thefact that the client’s consent to the transfer of that client’s
representation will be presumed if the client does not take any action or
does not otherwise object within ninety (90) days of receipt of the notice.

If aclient cannot be given notice, the representation of that client may be
transferred to the purchaser only upon entry of an order so authorizing by a court
having jurisdiction. The seller may disclose to the court in camera confidential
information relating to the representation only to the extent necessary to obtain an
order authorizing the transfer-ef-afile.

(d)  Thefeescharged clients shall not be increased by reason of the sale. The
purchaser may, however, refuse to undertake theinclude a particular representation
in the purchase unless the client consents to pay the purchaser fees at arate not
exceeding the fees charged by the purchaser for rendering substantially similar
services prior to the initiation of the purchase negotiations.

(e)

Comment

[1]

[2]
[3]
[4]
[5]
[6]

The practice of law is a profession, not merely abusiness. Clients are not
commodities that can be purchased and sold at will. Pursuant to this Rule, when a lawyer
or an entire firm ceases to practice and another lawyer or firm takes over the
representation, the selling lawyer or firm may obtain compensation for the reasonable
value of the practice as may withdrawing partners of law firms. See Rutes5.4Rules 5.4
and 5:6.5.6.

Reserved
Reserved
Reserved
Reserved

Reserved
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Client Confidences, Consent and Notice

[6Z] Negotiations between seller and prospective purchaser prior to disclosure of
information relating to a specific representation of an identifiable client no more violate
the confidentiality provisions of Rule-1-6Rule 1.6 than do preliminary discussions
concerning the possible association of another lawyer or mergers between firms, with
respect to which client consent is not required.__See Rule 1.6(b)(7). Providing the
purchaser access to ehent-specifiedetailed confidential information relating to the
representati on-and-te, such asthe client’ s file, however, requires client consent. The Rule
provides that before such information can be disclosed by the seller to the purchaser the
client must be given actual written notice of the contemplated sale, includi ng the identity
of the purchaser-and-a esental

be told that the decision to consent or make other arrangements must be made Wrthr n 90
days. If nothing is heard from the client within that time, consent to the sale is presumed.

[#8] A lawyer or law firm ceasing to practice cannot be required to remain in practice
because some clients cannot be given actual notice of the proposed purchase. Since these
clients cannot themselves consent to the purchase or direct any other disposition of their
files, the Rule requires an order from a court having jurisdiction authorizing their transfer
or other disposition. The Court can be expected to determine whether reasonable efforts
to locate the client have been exhausted, and whether the absent client’ s legitimate
interests will be served by authorizing the transfer of the file so that the purchaser may
continue the representation. Preservation-oflf necessary to preserve client confidences

requires, the lawyer shall request that the petition for a court order be considered in
camera.

[89] All the elements of client autonomy, including the client’s absolute right to
discharge alawyer and transfer the representation to another, survive the sale of the
practice.

Fee Arrangements Between Client and Purchaser

[910] The sale may not be financed by increasesin fees charged the clients of the
practice. Existing agreements between the seller and the client as to fees and the scope of
the work must be honored by the purchaser;--tntess theelient-consentsafter-consultation.

The purchaser may, however, agvise the-chient-that-the purchaserwit-not-undertake-

w repr@entatr on Munl ess the cli ent consents
topaythe' » 0 an

M the fees charged by the purchaser forr M@substantral ly similar service
renderedservices prior to the initiation of the purchase negotiations.

s
Other Applicable Ethical Standards

[11] Lawyersparticipating in the sale of some or all of alaw practice or a practice area
are subject to the ethical standards applicable to involving another lawyer in the
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representation of aclient. These include, for example, the seller’ s obligation to exercise
competence in identifying a purchaser qualified to assume the practice and the
purchaser’s obligation to undertake the representation competently (see Rule 1.1Rule
1.1); the obligation to avoid disqualifying conflicts, and to secure the client’s informed
consentettepeena&ltaﬂen for those confl icts whtehﬂa can be agr%d to (see e

and the obllgatlon to protect confidential Qm a_\l mformatlon reI ating to the repreﬁentatl on (see
Rules1.6Rules 1.6 and £:91.9).

[12] If approval of the substitution of the purchasing lawyer for the selling lawyer is
required by the rules of any tribunal in which a matter is pending, such approval must be
obtained before the matter can be included in the sale (see Rule-1.16Rule 1.16).

Applicability of the Rule

[13] ThisRule appliesto the sale of alaw practice-byrepresentatives of a deceased,
disabled or disappeared lawyer. Thus, the seller may be represented by a non--lawyer
representative not subject to these Rules. Since, however, no lawyer may participatein a
sale of alaw practice whichthat does not conform to the requirements of this Rule, the
representatives of the seller as well as the purchasing lawyer can be expected to seeto it
that they are met.

[14] Admission to or retirement from alaw parthership-orprofessional-assoetationfirm,

retirement ptansplan and similar arrangements, and a sale of tangible assets of alaw
practice, do not constitute a sale or purchase governed by this Rule.

[15] This Rule does not apply to the transfers of legal representation between lawyers
when such transfers are unrelated to the sale of a practice.

[16] ABA-MedeThisRule :-1#(aywoutddoes not require the seller to cease to engage
in the practice of law in ageographical area. Thisisamatter for agreement between the

parties to the transfer-and-need-net-be dictated-by-rule.
[17]

[18] -
aA law practlce may betransferred and acqwred Wlthout the necty of a
saleconsideration, and-that the client’s consent referred to in Rule 1.17(c)(43) isonly to
the transfer of that client’s representation.

[19] The ruteRule permits the estate or representative of alawyer to make atransfer of
the lawyer’ s practice to one or more purchasers.
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[20] ragraph (e) provid , vt 1 |awyel ie Jst accoun
records in the event of the sale of alaw practice and is the counterpart to Rule 1.15(f)(4),

@ A n who consults with al t th ibility of formin

s S - 5 . TR
(b
(0]
d

(i)  written noticeis promptly given to the prospective client.

Comment
1 P tive clients, like clients, may disclose information t
gocume el [ DE i er’ ASLOU C




no further. H r tive client Id receive som t not all of the protection
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fect lients. In the dternative, imputation m i if th nditions of

RULE 2.1 ADVISOR

In representing aclient, alawyer shall exercise independent professional judgment and render
candid advice. Inrendering advice, alawyer may refer not only to law but to other
considerations; such as moral, economic, social; and political factors, that may be relevant to the
client’s situation.

Comment
Scope of Advice

[1] A client is entitled to straightforward advice expressing the lawyer’ s honest
assessment. Legal advice often involves unpleasant facts and aternatives that a client
may be disinclined to confront. In presenting advice, alawyer endeavors to sustain the
client’s morale and may put advice in as acceptable aform as honesty permits. However,
alawyer should not be deterred from giving candid advice by the prospect that the advice
will be unpalatable to the client.

[2] Advice couched in rarrewhynarrow legal terms may be of little value to a client,
especially where practical considerations, such as cost or effects on other people, are
predominant. Purely technical legal advice, therefore, can sometimes be inadequate. Itis
proper for alawyer to refer to relevant mora and ethical considerationsin giving advice.
Although alawyer is not amora advisor as such, moral and ethical considerations

83



impinge upon most legal questions and may decisively influence how the law will be
applied.

[3] A client may expressly or impliedly ask the lawyer for purely technical advice.
When such arequest is made by aclient experienced in legal matters, the lawyer may
accept it at face value. When such arequest is made by a client inexperienced in legal
matters, however, the lawyer’ s responsibility as advisor may include indicating that more
may be involved than strictly legal considerations.

[4] Matters that go beyond strictly legal questions may aso be in the domain of
another profession. Family matters can involve problems within the professional
competence of psychiatry, clinical psychology or social work; business matters can
involve problems within the competence of the accounting profession or of financial
specialists. Where consultation with a professional in another field isitself something a
competent lawyer would recommend, the lawyer should make such a recommendation.
At the same time, alawyer’s advice at its best often consists of recommending a course of
action in the face of conflicting recommendations of experts.

Offering Advice

[5] In general, alawyer is not expected to give advice until asked by the client.
However, when alawyer knows that a client proposes a course of action that is likely to
result in substantial adverse legal consequences to the client, the lawyer’s duty to the
client under Rule 1.4Rule 1.4 may require that the lawyer actoffer advice if theclient’s
course of actlon |s related to the repr@entatlon 'miI ly, wh matter islik

C_QmmenI_S_to_RuLe_lA_A lawyer ordl narily has no duty to |n|t| ate investi gatlon of a
client’s affairs or to give advice that the client has indicated is unwanted, but a lawyer
may initiate advice to a client when doing so appearsto be in the client’ s interest.

RULE 2.2 INTERMEDIARY [RESERVED]

RULE 2.3. EVALUATION FOR USE BY THIRD PERSONSPERSONS

@ A lawyer may dndertalkeprovide an evaluation of a matter affecting aclient for the
use of someone other than the client if:
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(1)  thelawyer reasonably-behievesreasonably believes that making the
evaluation is compatible with other aspects of the lawyer’s relationship
with the client; and

2 the client GM%@WQMM
th ionisimpliedl thoriz t ther tation.

(b)  Reserved.

© Except as disclosure is regutredauthorized in connection with areport of an
evauation, information relating to the evaluation is otherwise protected by Rule-

1.6.Rule 1.6.
Comment
Definition

[1] An evaluation may be performed at the client’ s direction but for the primary
purpose of establishing information for the benefit of third parties; for example, an
opinion concerning the title of property rendered at the behest of avendor for the
information of a prospective purchaser, or at the behest of aborrower for the information
of aprospective lender. In some situations, the evaluation may be required by a
government agency; for example, an opinion concerning the legality of the securities
registered for sale under the securities laws. In other instances, the evaluation may be
required by athird person, such as a purchaser of a business.

iswhetheptheepmmﬁiee%emadepubhc—@ Whgg hg Qgg rﬁvmg thg

n
ding

[32] A lega evauation should be distinguished from an investigation of a person with
whom the lawyer does not have a client--lawyer relationship. For example, alawyer
retained by a purchaser to analyze a vendor’ s title to property does not have a
client--lawyer relationship with the vendor. So also, an investigation into a person’s
affairs by agovernment lawyer, or by specia counsel employed by the government, is not
an evauation asthat term is used in this Rule. The question is whether the lawyer is
retained by the person whose affairs are being examined. When the lawyer is retained by
that person, the general rules concerning loyalty to client and preservation of confidences
apply, which is not the case if the lawyer is retained by someone else. For this reason, it
is essential to identify the person by whom the lawyer isretained. This should be made
clear not only to the person under examination, but also to others to whom the results are
to be made available.
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ButyDuties Owed to Third Person_and Client

[43] When the evaluation isintended for the information or use of athird person, a
legal duty to that person may or may not arise. That legal question is beyond the scope of
this Rule. However, since such an evaluation involves a departure from the normal
client--lawyer relationship, careful analysis of the situation isrequired. The lawyer must
be satisfied as a matter of professional judgment that making the evaluation is compatible
with other functions undertaken in behalf of the client. For example, if the lawyer is
acting as advocate in defending the client against charges of fraud, it would normally be
incompatible with that responsibility for the lawyer to perform an evaluation for others
concerning the same or arelated transaction. Assuming no such impediment is apparent,
however, the lawyer should advise the client of the implications of the evaluation,
particularly the lawyer’ s responsibilities to third persons and the duty to disseminate the
findings.

Access to and Disclosure of | nformation

[54] The quality of an evaluation depends on the freedom and extent of the
investigation upon which it isbased. Ordinarily alawyer should have whatever latitude
of investigation seems necessary as a matter of professiona judgment. Under some
circumstances, however, the terms of the evaluation may be limited. For example, certain
issues or sources may be categorically excluded, or the scope of search may be limited by
time constraints or the noncooperation of persons having relevant information. Any such
limitations whichthat are material to the evaluation should be described in the report. If
after alawyer has commenced an evaluation, the client refuses to comply with the terms
upon which it was understood the evaluation was to have been made, the lawyer’s
obligations are determined by law, having reference to the terms of the client’ s agreement

and the surrounding circumstances._In no circumstances is the lawyer permitted to

knowingly make a false statement of material fact or law in providing an evaluation under
this Rule. See Rule 4.1.

51 Reserved.
Financial Auditors’ Requests for Information

[6] When a question concerning the legal situation of aclient arises at the instance of
the client’ s financial auditor and the question is referred to the lawyer, the lawyer’s
response may be made in accordance with procedures recognized in the legal profession.
Such aprocedure is set forth in the American Bar Association Statement of Policy
Regarding Lawyers' Responses to Auditors Requests for Information, adopted in 1975.

RULE 24 LAWYER SERVING ASTHIRD-PARTY NEUTRAL

@ A lawyer serves as athird-party neutral when the lawyer assists two or more
persons who are not clients of the lawyer to reach aresolution of a dispute or
other matter that has arisen between them. Service as a third-party neutral may
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include service as an arbitrator, amediator or in such other capacity as will enable
the lawyer to assist the parties to resolve the matter.

(b) A lawyer serving as athird-party neutral shall inform unrepresented parties that
the lawyer is not representing them. When the lawyer knows or reasonably should
know that a party does not understand the lawyer’ srole in the matter, the lawyer
shall explain the difference between the lawyer’ srole as a third-party neutral and a
lawyer’ s role as one who represents a client.

Comment

[1] Alternative dispute resolution has become a substantial part of the civil justice
system. Aside from representing clients in dispute-resolution processes, lawyers often
serve as third-party neutrals. A third-party neutral is a person, such as a mediator,
arbitrator, conciliator or evaluator, who assists the parties, represented or unrepresented,
in the resolution of adispute or in the arrangement of a transaction. Whether a third-party
neutral serves primarily as afacilitator, evaluator or decisionmaker depends on the
particular process that is either selected by the parties or mandated by a court.

[2] Therole of athird-party neutral is not unique to lawyers, although, in some
court-connected contexts, only lawyers are allowed to servein thisrole or to handle
certain types of cases. In performing thisrole, the lawyer may be subject to court rules or
other law that apply either to third-party neutrals generally or to lawyers serving as
third-party neutrals. Lawyer-neutrals may also be subject to various codes of ethics, such
asthe Code of Ethicsfor Arbitration in Commercial Disputes prepared by ajoint
committee of the American Bar Association and the American Arbitration Association or
the Model Standards of Conduct for Mediators jointly prepared by the American Bar
Association, the American Arbitration Association and the Society of Professionalsin
Dispute Resolution. In particular, lawyers in Massachusetts may be subject to the
Uniform Rules of Dispute Resolution set forth in Supreme Judicial Court Rule 4-18:1:18.
[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in thisrole
may experience unique problems as aresult of differences between therole of a
third-party neutral and alawyer’s service as a client representative. The potential for
confusion is significant when the parties are unrepresented in the process. Thus,
paragraph (b) requires alawyer-neutral to inform unrepresented parties that the lawyer is
not representing them. For some parties, particularly parties who frequently use
dispute-resol ution processes, this information will be sufficient. For others, particularly
those who are using the process for the first time, more information will be required.
Where appropriate, the lawyer should inform unrepresented parties of the important
differences between the lawyer’ srole as third-party neutral and alawyer’srole as aclient
representative, including the inapplicability of the attorney-client evidentiary privilege.
The extent of disclosure required under this paragraph will depend on the particular
parties involved and the subject matter of the proceeding, as well as the particular features
of the dispute-resolution process selected.
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[4] A lawyer who serves as a third-party neutral subsequently may be asked to serve
as alawyer representing a client in the same matter. The conflicts of interest that arise for
both the individual lawyer and the lawyer’s law firm are addressed in Rule 1.12. See also
Uniform Rule of Dispute Resolution 9(e) set forthin S.J.C. Rule 1.18.

[9] Lawyers who represent clients in alternative dispute-resol ution processes are
governed by the Rules of Professional Conduct. When the dispute-resolution process
takes place before atribunal, asin binding arbitration (see Rule 1.0(mp)), the lawyer’s
duty of candor is governed by Rule 3.3. Otherwise, the lawyer’ s duty of candor toward
both the third-party neutral and other partiesis governed by Rule 4.1.

Advoecate
RULE 3.1: MERITORIOUSCLAIMSAND CONTENTIONS

A lawyer shall not bring, continue, or defend a proceeding, or assert or controvert an issue
therein, unlessthereisabasisin law and fact for doing so that is not frivolous, which includes a
good faith argument for an extension, modification; or reversal of existing law. A lawyer for the
defendant in a criminal proceeding, or the respondent in a proceeding that could result in
incarceration, may nevertheless so defend the proceeding as to require that every element of the
case be established.

Comment

[1] The advocate has a duty to use legal procedure for the fullest benefit of the
client’s cause, but also aduty not to abuse legal procedure. The law, both procedura and
substantive, establishes the limits within which an advocate may proceed. However, the
law is not always clear and never is static. Accordingly, in determining the proper scope
of advocacy, account must be taken of the law’s ambiguities and potential for change.

[2] Thefiling of an action or defense or similar action taken for aclient is not
frivolous merely because the facts have not first been fully substantiated or because the
lawyer expects to develop vital evidence only by discovery. What is required of [awyers,

however, is that they inform themselves about the facts of their clients cases and the

applicable |law and determine that they can make good faith arguments in support of their
clients positions. Such action is not frivolous even though the lawyer believes that the

client’s position ultimately will not prevail. The action isfrivolous, however, if the client
desires to have the action taken primarily for the purpose of harassing or maliciously
injuring a person, or; if the lawyer is unable either to make a good faith argument on the
merits of the action taken or to support the action taken by a good faith argument for an
extension, modification or reversal of existing law.

[3] The lawyer’ s abligations under this Rule are subordinate to federal or state
constitutional law that entitles a defendant in a criminal matter to the assistance of

counsel in presenting a claim or contention that otherwise would be prohibited by this
Rule. The principle underlying the provision that a criminal defense lawyer may put the
prosecution to its proof in al circumstances often will have equal application to
proceedings in which the involuntary commitment of aclient isin issue.
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[4]  Theoption granted to a criminal defense lawyer to defend the proceeding so asto
require proof of every element of a crime does not impose an obligation to do so. Sound
judgment and reasonable tria tactics may reasonably indicate a different course.

RULE 3.2. EXPEDITING LITIGATION

A lawyer shall make reasenablereasonable efforts to expedite litigation consistent with the
interests of the client.

Comment

[1] Dilatory practices bring the administration of justicei nto di srepute Delay—sheuLeL
net—bemdutgedmerely Alth hth WI|| nswh

w for theconvenlence of the EdVOCGIIeS—GF NQr WI|| afalurg to

expedite be reasonable if done for the purpose of frustrating an opposing party’ s attempt
to obtain rightful redress or repose. It isnot ajustification that similar conduct is often

tolerated by the bench and bar. The question is whether a competent lawyer acting in
good faith would regard the course of action as having some substantial purpose other
than delay. Realizing financial or other benefit from otherwise improper delay in
litigation is not a legitimate interest of the client.

RULE 3.3. CANDOR TOWARD THE FRIBUNALTRIBUNAL

€) A lawyer shall not knewinghyknowingly:

(1)  makeafase statement of fact or law to atribunal or fail to correct afalse
statement of material fact or law to-atribunalpreviously made to the
tribunal by the lawyer;

2 fail to disclose amaterial-faet-to atribunal-when-disclosure isnecessary-to-
avoid assisting a criminal or fraudulent act by the client, except as
provided in Rule 3.3(e);(3)  fail to disclose to the tribunatribunal legal
authority in the controlling jurisdiction knewnknown to the lawyer to be
directly adverse to the position of the client and not disclosed by opposing
counsel; or

(43) offer evidence that the lawyer knewsknows to be false, except as provided
in Rule 3.3(e). If alawyer-has-effered;-or, the lawyer’ s client-erwithesses-

testifying-on-behatt-of-the elient-have given;, ar awitness called by the
lawyer, has offered material evidence and the lawyer comes to krewknow
of |tsfaIS|ty thelawer shall take*Mremedlal




©)

(d)

(€)

fraudulent conduct related to the proceeding shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal.

The duties stated in paragraphparagraphs (a) and (b) continue to the conclusion of
the proceeding; including all appeals, and apply even if compliance requires
disclosure of information otherwise protected by Rute-1.6-Rule 1.6.

In an ex parte proceeding, alawyer shall inform the triburaltribunal of al material
facts knewnknown to the lawyer whichthat will enable the triburaltribunal to
make an informed decision, whether or not the facts are adverse.

In acriminal case, defense counsel who knewsknows that the defendant, the
client, intends to testify falsely may not aid the client in constructing false
testimony, and has a duty strongly to discourage the client from testifying falsely,
advising that such a course is unlawful, will have sabstantialsubstantial adverse
consequences, and should not be followed.

Q) If alawyer discovers this intention before accepting the representation of
the client, the lawyer shall not accept the representation:-i.

2 If, in the course of representing a defendant prior to trial, the lawyer
discovers thisintention beferetrialand is unable to persuade the client not

to tetify falsely, the lawyer shall seek to withdraw from the
representation, requesting any required permission. Disclosure of
privileged or prejudicial information shall be made only to the extent
necessary to effect the withdrawal. If disclosure of privileged or
pregjudicial information is necessary, the lawyer shall make an application
to withdraw ex parte to ajudge other than the judge who will preside at the
trial and shall seek to be heard in camera and have the record of the
proceeding, except for an order granting leave to withdraw, impounded. If
the lawyer is unable to obtain the required permission to withdraw, the
lawyer may not prevent the client from testifying.

3 If acriminal trial has commenced and the lawyer discovers that the client
intends to testify falsely at trial, the lawyer need not file amotion to
withdraw from the case if the lawyer reasonably-believesreasonably
believes that seeking to withdraw will prejudice the client. If, during the
client’ stestimony or after the client hastestified, the lawyer khewsknows
that the client has testified falsely, the lawyer shall call upon the client to
rectify the false testimony and, if the client refuses or is unable to do so,
the lawyer shall not reveal the false testimony to the triburaltribunal. In
no event may the lawyer examine the client in such amanner asto dlicit
any testimony from the client the lawyer krewsknows to be false, and the
lawyer shall not argue the probative value of the false testimony in closing
argument or in any other proceedings, including appeals.
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Comment

remedial meas, |fth| “ know that adient who is tesifvinain a
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M nto preient the client's case with

persuasive force. Performance of that duty while maintaining confidences of the client,
however, isqualified by the advocate' s duty of candor to thetrlbunal oo

submltted in acaU' ! y
I m thhtn nt mi f t fI rft

wm.

Representations by a Lawyer

[23] Anadvocateisresponsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters asserted
therein, for litigation documents ordinarily present assertions by the client, or by someone
on the client’ s behalf, and not assertions by the lawyer. Compare Rule3:1-Rule 3.1,
However, an assertion purporting to be on the lawyer’s own knowledge, asin an affidavit
by the lawyer or in a statement in open court, may properly be made only when the lawyer
knows the assertion is true or believes it to be true on the basis of areasonably diligent
inquiry. There are circumstances where failure to make a disclosure is the equivalent of
an affirmative misrepresentation. The obligation prescribed in Rule-12(chRule 1.2(d) not
to counsel aclient to commit; or assist the client in committing; afraud appliesin
litigation. Regarding compliance with Rute-1-2(chRule 1.2(d), see the Comment to that

Rule. See also the Commentto-Rute8:4(b)Comment to Rule 8.4(b).

113 H 73




Mislteading-Legal Argument

[34] Lega argument based on aknowingly false representation of law constitutes
dishonesty toward the tribunal. A lawyer is not required to make a disinterested
exposition of the law, but must recognize the existence of pertinent legal authorities.
Furthermore, as stated in paragraph (a)(32), an advocate has a duty to disclose directly
adverse authority in the controlling jurisdiction whiehthat has not been disclosed by the
opposing party. The underlying concept is that legal argument is a discussion seeking to
determine the legal premises properly applicable to the case.

FalseOffering Evidence

[4  Whenb] e > J
that athe lawyer knows to befdsewprewded%y&pepsenMA%neﬁheeHent—the

La,wer—musweﬁuseie&eﬁem regardlessof thechentsmsh&sw
. Thi IS pr nthI li ffi f th rt t

this Rule if the lawver offers the evidence for th “ f establishing its falsity.

[56] When false evidenceis offered by the client, however, a conflict may arise
between the lawyer’ s duty to keep the client’ s revelations confidential and the duty of
candor to the court. Upon ascertaining that material evidence isfalse, the lawyer should
seek to persuade the client that the evidence should not be offered or, if it has been
offered, that its false character should immediately be disclosed. If the persuasion is
ineffective, the lawyer must take reasonable remedial measures.

however. can be inferred from the circumstances RIlTh th h

h thel A I i isf . Offerin such roof m reflect adversel on

the lawyer’ sablllt;g to discri mi nhate in the guallt;g of evidence and thusimpair the lawyer’s
effectiveness as an advocate. B f th i rotections historically provi
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thent mine wh I ne - makin t t the matter t th tr|

[11] Thedisclosureof aclient’sfase testimony can result in grave consequences to the
client, including not only a sense of betrayal but also loss of the case and perhaps a

prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the
court, thereby subverting the truth--finding process which the adversary systemis
designed to implement. See Rute1-2(e)Rule 1.2(d). Furthermore, unlessit is clearly
understood that the lawyer will act upon the duty to disclose the existence of false
evidence, the client can simply reject the lawyer’ s advice to reveal the false evidence and
insist that the lawyer keep silent. Thusthe client could in effect coerce the lawyer into
being a party to fraud on the court.

Perjury by a Criminal Defendant

[#11A] In the defense of a criminally accused, the lawyer’ s duty to disclose the client’s
intent to commit perjury or offer of perjured testimony is complicated by state and federal
constitutional provisions relating to due process, right to counsel, and privileged
communl cati ons between Iawyer and cllent Wh#e%herehesbeer%tensedeba&eever—&

ﬁw th@e speC|aI constltutlonal concernsin acriminal case by prOV| iding ng
specific procedures and restrictions to be followed in the rare situations in which the
client states hisintention to, or does, offer testimony the lawyer knows to be perjured in a
criminal tria.




[11C] Insueh casesto which Rule 3.3(e) applies, it isthe clear duty of the lawyer first to
seek to persuade the client to refrain from testifying perjuriously. That persuasion should

include, at aminimum, advising the client that such a course of action is unlawful, may
have substantial adverse consequences, and should not be followed. If that persuasion
fails, and the lawyer has not yet accepted the case, the lawyer must not agree to the
representation. If the lawyer learns of this intention after the lawyer has accepted the
representation of the client, but beforetrial, and is unable to dissuade the client of hisor
her intention to commit perjury, the lawyer must seek to withdraw from the
representation. The lawyer must request the required permission to withdraw from the
case by making an application ex parte before ajudge other than the judge who will
preside at thetrial. The lawyer must request that the hearing on this motion to withdraw
be heard in camera, and that the record of the proceedings, except for an order granting a
motion to withdraw, be impounded.

[911D] Once the trial has begun, the lawyer may seek to withdraw from the representation
but ne-lenger-has-an-ebligation-te-withdrawis not required to do so if the lawyer
reasonably believes that te-de-sowithdrawal would prejudice the client. If the lawyer
learns of the client’ s intention to commit perjury during thetrial, and is unable to

dissuade the client from testifying falsely, the lawyer may not stand in the way of the
client’s absolute right to take the stand and testify. If, during atrial, the lawyer knows
that his or her client, while testifying, has made a perjured statement, and the lawyer
reasonably believes that any immediate action taken by the lawyer will prejudice the
client, the lawyer should wait until the first appropriate moment in the trial and then
attempt to persuade the client confidentially to correct the perjury.

[2011E] In any of these circumstances, if the lawyer is unable to convince the client
to correct the perjury, the lawyer must not assist the client in presenting the perjured
testimony and must not argue the fal se testimony to ajudge, or jury or appellate court as
true or worthy of belief. Except as provided in this ruteRule, the lawyer may not reveal to
the court that the client intends to perjure or has perjured himself or herself in a criminal
trial.

L Bl
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Pr ving | ntegrity of Adjudicative Pr

Duration of Obligation

[13] A practical timelimit on the obligation to rectify-thepresentation-of false
evidence or f ts of | fact hasto be established. The conclusion of the
proceeding is areasonably definite point for the termination of the obligation. A

proceeding has concluded within the meaning of this Rule when afinal judgment in the

Ex Parte Proceedings

[4514] Ordinarily, an advocate has the limited responsibility of presenting one side of the
matters that atribunal should consider in reaching a decision; the conflicting positionis
expected to be presented by the opposing party. However, in any ex parte proceeding,
such as an application for atemporary restraining order, thereis no balance of
presentation by opposing advocates. The object of an ex parte proceeding is nevertheless
to yield asubstantialy just result. The judge has an affirmative responsibility to accord
the absent party just consideration. The lawyer for the represented party has the
correlative duty to make disclosures of material facts known to the lawyer and that the
lawyer reasonably believes are necessary to an informed decision. Rule 3.3(d) does not
change the rules applicable in situations covered by specific substantive law, such as
presentation of evidence to grand juries, applications for search or other investigative
warrants and the like.

[4614A] When adversaries present ajoint petition to atribunal, such asajoint
petition to approve the settlement of a class action suit or the settlement of a suit
involving aminor, the proceeding loses its adversarial character and in some respects
takes on the form of an ex parte proceeding. The lawyers presenting such ajoint petition
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thus have the same duties of candor to the tribunal as lawyersin ex parte proceedings and
should be guided by Rule 3.3(d).

Withdrawal

RULE 3.4 FAIRNESSTO OPPOSING PARTY AND COUNSEL

A lawyer shall not:

@ unlawfully obstruct another party’ s access to evidence or unlawfully alter, destroy,
or conceal adocument or other materia having potential evidentiary value. A
lawyer shall not counsel or assist another persenperson to do any such act;

(b) falsify evidence, counsel or assist awitness to testify falsely, or offer an
inducement to awitness that is prohibited by law;

() knowinghyknowingly disobey an obligation under the rules of a tribunaltribunal
except for an open refusal based on an assertion that no valid obligation exists,

(d) in pretrial procedure, make afrivolous discovery request or fail to make
reasonablyreasonably diligent effort to comply with alegally proper discovery
request by an opposing party;

()  intriaappearing before atribunal on behalf of aclient:

(1) dateor aludeto any matter that the lawyer does not reasenably-

believereasonably believeis relevant or that will not be supported by
admissible evidence,-;

(2)  assert personal knowledge of factsin issue except when testifying as a
witness;; or-state

assert apersona opinion as to the justness of a cause, the credibility of a
witness, the culpability of acivil litigant; or the guilt or innocence of an

accused, but the lawyer may argue, upon analysis of the evidence, for any
position or conclusion with respect to the matters stated herein;
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() request a persenperson other than aclient to refrain from voluntarily giving
relevant information to another party unless:

Q) the personperson is arelative or an employee or other agent of aclient; and

(20  thelawyer i easonably believes that the person‘person’s
interests will not be adversely affected by refraining from giving such

information;

(o)) pay, offer to pay, or acquiesce in the payment of compensation to awitness
contingent upon the content of his or her testimony or the outcome of the case.
But alawyer may advance, guarantee, or acquiesce in the payment of:

(1)  expenses reasonablyreasonably incurred by awitnessin preparing,
attending or testifying;

2 reasonablereasonable compensation to awitness for loss of timein
preparing, attending or testifying; and

3 a reasonablereasonable fee for the professional services of an expert
witness,

(h) present, participate in presenting, or threaten to present criminal or disciplinary
charges solely to obtain an advantage in a private civil matter; or

(1) in appearing in a professional capacity before a tribunaliribunal, engagein
conduct manifesting bias or prejudice based on race, sex, religion, national origin,
disability, age, or sexual orientation against a party, witness, counsel, or other
persenperson. This paragraph does not preclude legitimate advocacy when race,
sex, religion, national origin, disability, age, or sexual orientation, or another
similar factor is an issue in the proceeding.

Comment

[1] The procedure of the adversary system contemplates that the evidencein acaseis
to be marshalled competitively by the contending parties. Fair competition in the
adversary system is secured by prohibitions against destruction or conceal ment of
evidence, improperly influencing witnesses, obstructive tacticsin discovery procedure,
and the like.

[2] Documents and other items of evidence are often essential to establish aclaim or
defense. Subject to evidentiary privileges, the right of an opposing party, including the
government, to obtain evidence through discovery or subpoenais an important procedural
right. The exercise of that right can be frustrated if relevant material is altered, conceal ed
or destroyed. Applicable law in many jurisdictions makesit an offense to destroy
materia for purpose of impairing its availability in a pending proceeding or one whose
commencement can be foreseen. Falsifying evidence is aso generally acriminal offense.
Paragraph (a) applies to evidentiary materia generally, including computerized
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[3] With regard to paragraph (b), itisnot |mproper to pay awitness s-expenses-orto-
A ed rovi in raph (g).

[4] Paragraph (f) permits alawyer to advise employees of aclient to refrain from
giving information to another party, for the employees may identify their interests with
those of the client. Seealso Rule4.2.Rule4.2.

5] Paragraph () earries-over-theprovision-of-former DR 7-109(C)-
eoneernthgeconcerns the payment of fundsto awitness. Compensation of a witness may
not be based on the content of the witness's testimony or the result in the proceeding. A
lawyer may pay a witness reasonable compensation for time lost and for expenses
reasonably incurred in_preparing for or attending the proceeding. A lawyer may pay a
reasonabl e fee for the professional services of an expert witness.

[6] Paragraph (h)-istakenfrom-former BR7-105(A)-butit prohibitsfiling or
threatening to file disciplinary charges as well as criminal charges solely to obtain an
advantage in a private civil matter. Theword “private’ has-been-added-to-makemakes
clear that a government lawyer may pursue criminal or civil enforcement, or both
criminal and civil enforcement, remedies available to the government. ThisruleRuleis
never violated by areport under Rute-8-:3Rule 8.3 made in good faith because the report
would not be made “solely” to gain an advantage in a civil matter.

[7] Paragraph (i) istaken-from-former-DR7-106(C)}{8)-coneerningconcerns conduct
before atribunal that manifests bias or prejudice based on race, sex, religion, national
origin, disability, age, or sexual orientation of any person. When these factors are an
issue in a proceeding, paragraph (i) does not bar legitimate advocacy.

RULE 3.5. IMPARTIALITY AND DECORUM OF THE FRIBUNALTRIBUNAL

Recomm tion1-—M Rule 3.5:

A lawyer shall not:
(@
(b)
© mmuni with ajuror or pr

a cation is prohibited by | er:
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(2)  thejuror has made known to the | ire not to communi

(d)  engagein conduct intended to disrupt atribunal,
Comment

Others are iecmed in S. J C. Rule 3: 09, the Code ofJud|C|aI Conduct, Wlth WhICh an ]
advocate should be familiar. A lawyer is required to avoid contributing to a violation of
such provisions,

[4] Theadvocate' sfunction isto present evidence and argument so that the cause may
be decided according to law. Refraining from abusive or obstreperous conduct is a
corollary of the advocate' s right to speak on behalf of litigants. A lawyer may stand firm
against abuse by a judge but should avoid reciprocation; the judge’ s default is no
justification for similar dereliction by an advocate. An advocate can present the cause,
protect the record for subsequent review and preserve professional integrity by patient
firmness no less effectively than by belligerence or theatrics.

@ seek to influence ajudge, juror, prospective juror, or other official by means
prohibited by law;

(b) communi cate ex parte with such a W%MMMM@
the pr nl thoriz | rt

(c)  engagein conduct intended to disrupt atribunaltribunal; or

(d) communicate with a member of the jury after discharge of the jury from further-
consideration-of-a case with which the lawyer was connected,-Hitiate-any-
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commuhication-with-a-member-of-the jury-witheut_unless the lawyer receives
leave of court granted-for-good-cabse shewn—H1o do so or ajuror initiates a
communication with sueh-athe lawyer,_either directly or indirectly;thetawyermay-
respond-provided-that-the tawyer-shall,_Unless the court specifically authorizesa
lawyer to initiate an inquiry of a | uror concernl ng the |ur¥ S del i beratl on

processes, alawyer may not_inqui ) J Jelibe
In no circum m | mmuni with rrwh h m known

to the lawyer adesire not to communicate or ask questions of or make comments

to amember-of-thatjurythe juror that are intended-enty to harass or embarrass the
jUI’OI‘ or to |an uence hrser—herm acti ons in ajuture jury serV| ce 4nno-

Comment

[1] Many forms of improper influence upon atribunal are proscribed by criminal law.
Others are specified in S.J.C. Rule 3:09, the Code of Judicia Conduct, with which an
advocate should be familiar. A lawyer isrequired to avoid contributing to aviolation of
such provisions.




[24] Theadvocate s function isto present evidence and argument so that the cause may
be decided according to law. Refraining from abusive or obstreperous conduct isa
corollary of the advocate' s right to speak on behalf of litigants. A lawyer may stand firm
against abuse by ajudge but should avoid reciprocation; the judge’ s default is no
justification for similar dereliction by an advocate. An advocate can present the cause,
protect the record for subsequent review and preserve professional integrity by patient
firmness no less effectively than by belligerence or theatrics:

[5]  Theduty to refrain from disruptive conduct applies to any proceeding of a
bunal. indludi I ”r | o

RULE 3.6. TRIAL PUBLICITY

@ A lawyer who is participating or has participated in the investigation or litigation
of amatter shall not make an extrgjudicia statement that a+easonable person-
woukd-expect-tothe lawyer knows or reasonably should know will be disseminated

by means of public communication H-the-tawyer knows orreasonably-sheuld-
knew-that-Hand will have a substantialsubstantial likelihood of materially

prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), alawyer may state:

@D the claim, offense, or defense involved, and, except when prohibited by
law, the identity of the personspersons involved,

2 the information contained in a public record,;
3 that an investigation of the matter isin progress,
4) the scheduling or result of any step in litigation;

(5) arequest for assistance in obtaining evidence and information necessary
thereto;

(6) awarning of danger concerning the behavior of a persenperson involved,
when there isreason to believe that there exists the likelihood of
substantialsubstantial harm to an individual or to the public interest; and

@) inacriminal case, in addition to subparagraphs (1) through (6):
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(1) the identity, residence, occupation, and family status of the
accused;

(i) if the accused has not been apprehended, information necessary to
aid in apprehension of that persenperson;

(@iii)  thefact, time, and place of arrest; and

(iv)  theidentity of investigating and arresting officers or agencies and
the length of the investigation.

(© Notwithstanding paragraph (), alawyer may make a statement that a
reasonablereasonable lawyer would betievebelieve is required to protect a client
from the substantialsubstantial undue prejudicial effect of recent publicity not
initiated by the lawyer or the lawyer’s client. A statement made pursuant to this
paragraph shall be limited to such information as is necessary to mitigate the
recent adverse publicity.

(d) No lawyer associated in a firmfirm or government agency with alawyer subject to
paragraph (a) shall make a statement prohibited by paragraph (a).

(e This rule does not preclude alawyer from replying to charges of misconduct
publicly made against him or her or from participating in the proceedings of a
legidlative, administrative, or other investigative body.

Comment

[1] It is difficult to strike a balance between protecting the right to afair trial and
safeguarding the right of free expression. Preserving theright to afair trial necessarily
entails some curtailment of the information that may be disseminated about a party prior
totria, particularly where trial by jury isinvolved. If there were no such limits, the result
would be the practical nullification of the protective effect of the rules of forensic
decorum and the exclusionary rules of evidence. On the other hand, there are vital social
interests served by the free dissemination of information about events having legal
consequences and about legal proceedings themselves. The public has aright to know
about threats to its safety and measures aimed at assuring its security. It also hasa
legitimate interest in the conduct of judicia proceedings, particularly in matters of
general public concern. Furthermore, the subject matter of legal proceedings is often of
direct significance in debate and deliberation over questions of public policy.

[2] Specid rules of confidentiality may validly govern proceedings in juvenile,
domestic relations and mental disability proceedings, and perhaps other types of

litigation. 4{e)Rule 3.4(c) requires compliance with such rules.

[3] The Rule sets forth abasic genera prohibition against alawyer’s making
statements that the lawyer knows or should know will have a substantial likelihood of
materialy prejudicing an adjudicative proceeding. Recognizing that the public value of
informed commentary is great and the likelihood of prejudice to a proceeding by the
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commentary of alawyer who is not involved in the proceeding is small, the ruteRule
applies only to lawyers who are, or who have been involved in the investigation or
litigation of a case, and their associates.

[4] Paragraph (b) identifies specific matters about which alawyer’ s statements would
not ordinarily be considered to present a substantial likelihood of material prejudice, and
should not in any event be considered prohibited by the general prohibition of paragraph
(a). Paragraph (b) is not intended to be an exhaustive listing of the subjects upon which a
lawyer may make a statement, but statements on other matters may be subject to

paragraph (a).

[9] There are, on the other hand, certain subjects whichthat are more likely than not to
have amaterial prejudicia effect on a proceeding, particularly when they refer to acivil
matter triable to ajury, acriminal matter, or any other proceeding that could result in
incarceration. These subjectsrelateto:

RS () the character, credibility, reputation or criminal record of a party,
suspect in a criminal investigation or witness, or the identity of awitness,
or the expected testimony of a party or witness;

A S 7)) inacriminal case or proceeding that could result in incarceration,
the possibility of aplea of guilty to the offense or the existence or contents
of any confession, admission, or statement given by a defendant or suspect
or that person’srefusal or failure to make a statement;

Bl (©)) the performance or results of any examination or test or the refusal
or failure of a person to submit to an examination or test, or the identity or
nature of physical evidence expected to be presented;

Bt @ any opinion as to the guilt or innocence of a defendant or suspect in
acriminal case or proceeding that could result in incarceration;

(5) information that the lawyer knows or reasonably should know is
likely to be inadmissible as evidence in atrial and that would, if disclosed,
create a substantial risk of prejudicing an impartial trial; or

By (6) the fact that a defendant has been charged with a crime, unless
thereisincluded therein a statement explaining that the charge is merely
an accusation and that the defendant is presumed innocent until and unless
proven guilty.

[226] Another relevant factor in determining prejudice is the nature of the proceeding
involved. Criminal jury trials will be most sensitive to extrgjudicial speech. Civil trials
may be less sensitive. Non-jury hearings and arbitration proceedings may be even less
affected. The Rule will still place limitations on prejudicial comments in these cases, but
the likelihood of prejudice may be different depending on the type of proceeding.
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[437] Finally, extrgjudicia statements that might otherwise raise a question under this
Rule may be permissible when they are made in response to statements made publicly by
another party, another party’s lawyer, or third persons, where a reasonable lawyer would
believe a public response is required in order to avoid prejudice to the lawyer’s client.
When prejudicial statements have been publicly made by others, responsive statements
may have the salutary effect of lessening any resulting adverse impact on the adjudicative
proceeding. Such responsive statements should be limited to contain only such
information as is necessary to mitigate undue prejudice created by the statements made by
others.

trajudici t t criminal pr in

RULE 3.7.LAWYER ASWITNESS

@ A lawyer shall not act as advocate at atria in which the lawyer islikely to be a
necessary witness except-whereunless:

Q) the testimony relates to an uncontested issue;

2 the testimony relates to the nature and value of legal services rendered in
the case; or

(3)  disqualification of the lawyer would work substantialsubstantial hardship
on the client.

(b) A lawyer may act as advocate in atrial in which another lawyer in the lawyer’s
fremfirm islikely to be called as a witness unless precluded from doing so by Rute-
17Rule 1.7 or Rule-1.9.Rule 1.9

Comment

[1]  Combining the roles of advocate and witness can prejudice the tribunal and the
opposing party and can aso involve a conflict of interest between the lawyer and client.

Advocate-Witness Rule

a ) combination of roles may
i@_prej udlce thatmom party S rlghts in the I |t|gat| on. A witnessis required to testify
on the basis of personal knowledge, while an advocate is expected to explain and
comment on evidence given by others. It may not be clear whether a statement by an
advocate--witness should be taken as proof or as an analysis of the proof.
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Qi@ ag;(a)(l) thrg;;g (a)(g) Paragraph (a)(l) recognlzes that |f the testl mony will be
uncontested, the ambiguitiesin the dual role are purely theoretical. Paragraph (a)(2)

recognizes that where the testimony concerns the extent and value of legal services
rendered in the action in which the testimony is offered, permitting the lawyers to testify
avoids the need for a second trial with new counsel to resolve that issue. Moreover, in
such a situation the judge has firsthand knowledge of the matter in issue; hence, thereis
Iess dependence on the adversary process to test the cred| b| lity of the testl mony._This

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that abalancing is
required between the interests of the client and those of the tribunal and the opposing
party. Whether_the tribunal islikely to be misled or the opposing party is likely to suffer
prejudice depends on the nature of the case, the importance and probabl e tenor of the
lawyer’ s testimony, and the probability that the lawyer’ s testimony will conflict with that
of other witnesses. Even if thereisrisk of such prejudice, in determining whether the
lawyer should be disqualified, due regard must be given to the effect of disqualification
on the lawyer’s client. It isrelevant that one or both parties could reasonably foresee that

the Iawyer Would probably be aan&s :Fhepnhetpteehmputedrdlequahileaﬂeestated

The problem can arlsewhether the lawyer is
called as awitness on behalf of the client or is called by the opposing party. Determining
whether or not such a conflict eX|sts is pr| marlly the r&ponsu b|||ty of the Iawyer involved. -
e | = =

adveeateahdwtn%bweasenefmeLe_Ls_a confllct of mterest Rute&—l&dlequahilesthe

inform nfirmed in writing.

105



» n th n|t|n |nRI17

RULE 3.8 SPECIAL RESPONSIBILITIES OF A PROSECUTOR

The prosecutor in acriminal case shall:

@

(b)

(©

(d)

(€)

refrain from prosecuting or threatening to prosecute a charge that the prosecutor
knewsknows is not supported by probable cause;

make reasonablereasonabl e efforts to assure that the accused has been advised of
the right to, and the procedure for obtaining, counsel and has been given

reasonablereasonable opportunity to obtain counsel;

not seek to obtain from an unrepresented accused a waiver of important pretrial
rights, such astheright to a preliminary hearing, unless a court first has obtained
from the accused a knowing and intelligent written waiver of counsdl;

make timely disclosure to the defense of al evidence or information knrewnknown
to the prosecutor that tends to negate the guilt of the accused or mitigates the
offense, and, in connection with sentencing, disclose to the defense and to the
tribunaltribunal all unprivileged mitigating information knewnknown to the
prosecutor, except when the prosecutor is relieved of this responsibility by a
protective order of the tribunattribunal;

preh+b+teel#emmakmgﬁndepRuLe%6{f9 not subpoena a Iawyer ina grand jury

or other criminal proceeding to present evidence about a past or present client
unless:

Q) the prosecutor

(1) the information sought is not protected from disclosure by any
applicable privilege;

(i)  theevidence sought is essential to the successful completion of an
ongoing investigation or prosecution; and
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(iii)  thereisno other feasible alternative to obtain the information; and

2 the prosecutor obtains prior judicial approval after an opportunity for an
adversaria proceeding;

(ef)  except for statements that are necessary to inform the public of the nature and
extent of the prosecutor’ s action and that serve alegitimate law enforcement
purpose, refrain from making extrgjudicial comments that have a
substantialsubstantial likelihood of heightening public condemnation of the
accused and exercise L@ga_blg careto Qrevent mvestlgaiors, Iavv enforcement

R}

0,

(tg)  not intentionally avoid pursuit of evidence because the prosecutor
believesbelieves it will damage the prosecution’s case or aid the accused.

(h)

0]

Comment

[1]

A prosecutor has the responsibility of a minister of justice and not simply that of
an advocate. Thisresponsibility carries with it specific obligations to see that the
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defendant is accorded procedural JUStI ceanel that gw It is deC| ded upon the bass of
sufficient evidence: .

w Appllcable law may reqw re other measures by the

prosecutor and knowing disregard of those obligations or a systematic abuse of
prosecutorial discretion could constitute a violation of Rule 8-4Rule 8.4.

(2] ~ , - Paragraph (c) permits a
prosecutor to seek awaiver of pretrial rlghtsfrom an accused if the court hasfirst

obtained a knowing and intelligent written waiver of counsel from the accused. The use
of the term “accused” means that paragraph (c) does not apply until the person has been
charged. Paragraph (c) also does not apply to an accused appearing pro se with the
approval of thetribunal. Nor doesit forbid the lawful questioning of aan uncharged
suspect who has knowingly waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek an
appropriate protective order from the tribunal if disclosure of information to the defense
could result in substantial harm to an individual or to the public interest.

[4] Paragraph (fe) isintended to limit the issuance of lawyer subpoenasin grand jury
and other criminal proceedings to those situations in which there is a genuine need to
intrude into the client--lawyer relationship.

[9] Paragraph (gf) supplements Rule-3:6;Rule 3.6, which prohibits extrajudicial
statements that have a substantial likelihood of prejudicing an adjudicatory proceeding. In
the context of a criminal prosecution, a prosecutor’ s extrgjudicial statement can create the
additional problem of increasing public condemnation of the accused. Although the
announcement of an indictment, for example, will necessarily have severe consequences
for the accused, a prosecutor can, and should, avoid comments which have no legitimate
law enforcement purpose and have a substantial likelihood of increasing public
opprobrium of the accused. Nothing in this Comment is intended to restrict the statements

which a prosecutor may make which comply with Rule-3:6(b)Rule 3.6(b) or 3:6(c)3.6(C).




RULE 3.9 ADVOCATE IN NONADJUDICATIVE PROCEEDINGS

A lawyer representing a client before a legidlative body or administrative tribunalagency in a
nonadj udicative proceeding shall disclose that the appearance isin arepresentative capacity and

shall conform to the provisions of Rutes-3:3(a)-threugh{€),-3-4(a}-through{c)Rules 3.3(a)
through (). 3.4(a) through (c), and 3-5(a)-threugh-(€)3.5[(a) through (c)] .

11f Model Rule 3.5 is adopted, no reference to the subsections of Rule 3.5 is necessary.
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Comment

[1] In representation before bodies such as legislatures, municipal councils, and
executive and administrative agencies acting in arule--making or policy--making
capacity, lawyers present facts, formulate issues and advance argument in the matters
under consideration. The decision--making body, like a court, should be able to rely on
the integrity of the submissions madetoit. A lawyer appearing before such a body
shedtdmust deal Wlth dhebrbeealit honestly andin conformlty with appllcable rules of
procedure. J ) )

[2] Lawyers have no exclusive right to appear before nonadjudicative bodies, as they
do before a court. The requirements of this Rule therefore may subject lawyersto

regul ations inapplicable to advocates who are not lawyers. However, legislatures and
administrative agencies have aright to expect lawyersto deal with them as they deal with
courts.

44

[4] Unless otherwise expressly prohibited, ex parte contacts with legislators and other
persons acting in alegislative capacity are not prohibited.

: " I I I

RULE 4.1: TRUTHFULNESSIN STATEMENTSTO OTHERS
In the course of representing a client alawyer shall not knewinghyknowingly:
@ make afalse statement of materia fact or law to athird persenperson; or
(b)  fail to disclose amaterial fact to athird persenperson when disclosure is necessary
to avoid assisting a criminal or fraudutentfraudulent act by aclient, unless
disclosure is prohibited by Rule1.6:Rule 1.6.
Comment

Misrepresentation

[1] A lawyer isrequired to be truthful when dealing with others on a client’s behalf,
but generally has no affirmative duty to inform an opposing party of relevant facts. A
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misrepresentation can occur if the lawyer incorporates or affirms a statement of another
person that the lawyer knowsisfalse. Misrepresentations can also occur by faitureto-
i t mi in ts or omissionsth

Statements of Fact

[2] This Rulerefers to statements of fact. Whether a particular statement should be
regarded as one of fact can depend on the circumstances. Under generally accepted
conventions in negotiation, certain types of statements ordinarily are not taken as
statements of material fact. Estimates of price or value placed on the subject of a
transaction and a party’ s intentions as to an acceptabl e settlement of a claim are ordinarily.
in this category, and so is the existence of an undisclosed principal except where

nondl scl osure of the prl NCi pal would constltute fraud. @w

recognl izes that substantlve law may reqw rea Iawer to di scl ose certain information to
avoid being deemed te-haveas having assisted the client’s crime or fraud. In paragraph
(b) the word “assisting” refersto that level of assistance which would render athird party
liable for another’s crime or fraud, i.e., assistance sufficient to render oneliable as an
aider or abettor under criminal law or as ajoint tortfeasor under principles of tort and
agency law. The requirement of disclosurein this paragraph is not intended to broaden
what constitutes unlawful assistance under criminal, tort or agency law, but instead is
intended to ensure that these rutesRules do not countenance behavior by alawyer that

other law marks ascri m| nal or tortious. BHI—%%hespeeral—meanmgLef—assstanee—m




not ly. Rule 1. mment 6A. Even if Rule 1.6 prohibits disclosure, the |

1.2(d) and Rule 1.16(a)(1).
RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, alawyer shall not communicate about the subject of the representation

with a persenperson the lawyer knewsknows to be represented by another lawyer in the matter,
unless the lawyer has the consent of the other lawyer or is authorized by-taw-to do so by law or a

court order.

Comment

thel | nth th nW|thwhm mmunication is not m|tt

[4] This Rule does not prohibit communication with a represented person, or an
employee or agent of such a person, concerning matters outside the representation. For
example, the existence of a controversy between a government agency and a private party,
or between two organizations, does not prohibit alawyer for either from communicating
W|th nonlawyer repreeentatlves of the other regard| ng aseparate matter Alee—pam&;N

rgm al Mg whg |§ ngt gthgmg representi ng a QIQt in thg mgtg Pitlg to a matter
may communi cate d| rectly with each otheranddmw

visin li nin mmuni |nth the cli t|| I t|t|

igg igthg ﬁRglgg ga} g,alawyerhavlngmdependentjustlflcatlonorIegal

authorlzatl on for communl catl ng Wlth arepresented personis permltted to do so.

matter—@eunsel—eeuteLalse Fgr g@g e, Qg g cou g prepare and send ertten default
notices and written demands required by such laws as Chapter 93A of the General Laws.

[QJ Communlcatlons authorlzed bylaw incl mm ni

W|th the ggvgnm@t Communlcatlons authorlzed by law mgg also include-
constitutionathy-permissible investigative activities of lawyers representing governmental
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entities, directly or through investigative agents, prior to the commencement of criminal

or civil enforcement proceedi ngs—whemherasappheabtejtud%preeedenmma%hep
hasieand%heaemw Wh mmunicating with th riminal matt
vith this Rule in additi - ,

[47] Inthe case of anarepresented organization, this Rule prohibits communications
by alawyer for another person or entity concerning the matter in representation only with
those agents or employees who exercise managerial responsibility in the matter, who are
alleged to have committed the wrongful acts at issue in the litigation, or who have
authority on behalf of the organization to make decis ons about the course of the
litigation. ! X qui
communication with aformer constituent. If a constituent W|th a ermgi ggngltumt If a ggngltum t of the organ| zatlon is
represented in the matter by his or her own counsel, the consent by that counsel to a
communl cation will be sufficient for purposes of this Rule. Compare Rute-3-4(H-Rule

| must not L f obtainin ce that violate the legal rights of th

[58] The prohibition on communications with arepresented person only applies-
hewever; in circumstances where the lawyer knows that the person is in fact represented
in the matter to be discussed. This means that the lawyer has knowledge of the fact of the
representation; but such knowledge may be inferred from the circumstances. See the-

MMWRUI e 9—1_Q(f9%uehan+niereneemayanse+ﬁ

the lawyer cannot evade the requi rement of obtal ning the consent of counsel by (.:I osing
eyes to the obvious.

[69] Inthe event the person with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer’s communications are subject to Rute
43-Rule4.3.
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RULE 4.3. DEALING WITH UNREPRESENTED PERSONPERSON

(&) In dealing on behalf of aclient with a persenperson who is not represented by counsdl, a
Iawer shaII not state or |mply that the lawyer is disinterested. When the lawyer krewsknows or
- that the unrepresented personperson
mlsunderstandsthe Iawyer S roleln the matter the lawyer shall make reasonablereasonable
efforts to correct the misunderstanding.(b} Buringthecourse of representation-of-achenta.
The lawyer shall not give legal advice to aperson-whe-ishotrepresented-by-atawyeran
unrepresented person, other than the advice to secure counsdl, if the |awyer knows or reasonably
should know that the interests of such persena person are or have a reasenablereasonable
possibility of being in conflict with the interests of the client.

Comment

[1] An unrepresented person, particularly one not experienced in dealing with legal
matters, might assume that alawyer is disinterested in loyalties or is a disinterested
authorlty on the Iaw even When the Iawyer repr@ents aclient. IhereﬁeFeRuLe4%




own view of the meaning of th ment or the | 'S Vi f the underlying |

bligai
RULE 4.4: RESPECT FOR RIGHTS OF THIRD PERSONSPERSONS

@ In representing a client, alawyer shall not use means that have no
substantialsubstantial purpose other than to embarrass, delay, or burden athird
persenperson, or use methods of obtaining evidence that violate the legal rights of
such a persenperson.

Comment

[1] Responsibility to a client requires alawyer to subordinate the interests of othersto
those of the client, but that responsibility does not imply that alawyer may disregard the
rights of third persons. It isimpractical to catalogue al such rights, but they include legad
restrl ctl onson methods of obtal ni ng evi idence from th| rd persons_and_unwatr_anlﬂi
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RULE 5.1 RESPONSIBILITIES OF A-PARTNER-ORPARTNERS, MANAGERS AND
SUPERVISORY EAWYERLAWYERS

@

MMM efforts to ensuretha | theﬂ

has in effect measures giving reasonablereasonabl e assurance that all lawyersin
the fixmfirm conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make
reasonablereasonable efforts to ensure that the other lawyer conformsto the Rules
of Professional Conduct.

(© A lawyer shall be responsible for another lawyer’ s violation of the Rules of
Professional Conduct if:

Q) the lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; or

2 the lawyer is a pai
the law-firmlaw firmin WhICh the other Iawyer practlces or has d| rect
supervisory authority over the other lawyer, and knewsknows of the
conduct at atime when its consequences can be avoided or mitigated but
fails to take reasenablereasonable remedial action.

d Alawfirm | make reasonable efforts t rethat: (1) al | |nthf|rm

Comment

[1]  PeregraphsParagraph (a) ane{b)-+eferapplies to lawyers who have
superviserymanagerial authority over the professional work of afirm-ertegal-department-
of-a-government-ageney. See Rule 1.0(d). Thisincludes members of a partnership-and, the
shareholdersin alaw firm organized as a professional corporation, and members of other
associations authorized to practice law; lawyers having superviserycomparable

managerial authority in thealegal services organization or alaw department of an
enterprise or government agency; and Iawyers who have intermediate managerl al
responsibilitiesin afirm._Parag

over the work of other lawyersin afirm,

116



[2] Ihe wrthm th rit W|th|n firm t

[3]  Other measures that may be required to fulfill the responsibility prescribed in

paragraphsparagraph (a}-and(b) can depend on the firm'’s structure and the nature of its
practlce In asmall flrmﬂw@ |nformal supervision and eccasienal-

mpli with ther ordinarily might-be-
su#rerent—ﬂllL&J]‘imﬂ. In a Iargefirm, or in practice situations in which-intensely difficult
ethical problems frequently arise, more elaborate preceduresmeasures may be necessary.
Some firms, for example, have a procedure whereby junior lawyers can make confidential
referral of ethical problems directly to a designated senior partner or special committee.
See Rule 5:2-Rule 5.2. Firms, whether large or small, may a so rely on continuing legal
education in professiona ethics. In any event, the ethical atmosphere of afirm can

influence the conduct of all its members, and atawser-having-adtherity-over-the work-of-

anetherthe partners may not assume that the-suberdinatetawsyrerall lawyers associated
with the firm will inevitably conform to the Rules.

[34] Paragraph (cH1) expresses ageneral principle of persona responsibility for acts of
another. See also Rule8.4(a)Rule 8.4(a).

[45] Paragraph (c)(2) defrnes the duty of apartner gr other lawyer having comparable
a ‘ X s direct supervisory
authorlty over performance of specrflc legal work by another lawyer. Whether alawyer
has sueh-supervisory authority in particular circumstances is a question of fact. Partners

of-aprivatefirmand lawyers with comparable authority have at least indirect
responsibility for all work being done by the firm, while a partner or manager in charge of

a particular matter ordinarily has-direct-aptherity-everal so has supervisory responsibility
for the work of other firm lawyers engaged in the matter. Appropriate remedia action by

a partner or managing lawyer would depend on the immediacy of thepartnerthat lawyer’s
involvement and the seriousness of the misconduct. FheA supervisor isrequired to
intervene to prevent avoidable consequences of misconduct if the supervisor knows that
the misconduct occurred. Thus, if a supervising lawyer knows that a subordinate
misrepresented a matter to an opposing party in negotiation, the supervisor as well asthe
subordinate has a duty to correct the resulting misapprehension.

[S6] M&

[7]  Apart from this Rule and Rute 8-4(a)Rule 8.4(a), alawyer does not have
disciplinary liability for the conduct of a partner, associate or subordinate. Whether a

117



lawyer may be liable civilly or criminally for another lawyer’ s conduct is a question of
law beyond the scope of these Rules.

RULE 5.2. RESPONSIBILITIES OF A SUBORDINATE LAWYER

@ A lawyer isbound by the Rules of Professional Conduct notwithstanding that the
lawyer acted at the direction of another persenperson.

(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that
lawyer actsin accordance with a supervisory lawyer’ s reasonablereasonable
resolution of an arguable question of professional duty.

Comment

[1] Although alawyer is not relieved of responsibility for aviolation by the fact that
the lawyer acted at the direction of a supervisor, that fact may be relevant in determining
whether alawyer had the knowledge required to render conduct a violation of the Rules.
For example, if asubordinate filed afrivolous pleading at the direction of a supervisor,
the subordinate would not be guilty of a professional violation unless the subordinate
knew of the document’s frivolous character.

[2] When lawyers in a supervisor--subordinate rel ationship encounter a matter
involving professional judgment asto ethical duty, the supervisor may assume
responsibility for making the judgment. Otherwise a consistent course of action or
position could not be taken. If the question can reasonably be answered only one way, the
duty of both lawyersis clear and they are equally responsible for fulfilling it. However, if
the question is reasonably arguable, someone has to decide upon the course of action.
That authority ordinarily reposes in the supervisor, and a subordinate may be guided
accordingly. For example, if aquestion arises whether the interests of two clients conflict
under Rule-L.7;Rule 1.7, the supervisor’s reasonabl e resolution of the question should
protect the subordinate professionally if the resolution is subsequently challenged.

RULE 5.3: RESPONSIBILITIES REGARDING NONLAWYER
ASSISTANTSASSI STANCE

With respect to a nonlawyer employed or retained by or associated with a lawyer:
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@ a%—%%ﬂ%mgggtng, and alawyer whg ingivig;;g! ly or ggghg with

make efforts to ensurethat the ﬁ-t’—mfll’m has in effect

measures giving w assurance that the persen“person’s conduct
is compatible with the professiona obligations of the lawyer;

(b) alawyer having direct supervisory authority over the nonlawyer shall make

reasonablereasonabl e efforts to ensure that the persen*person’s conduct is
compatible with the professional obligations of the lawyer; and

(c) alawyer shall be responsible for conduct of such a persenperson that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer if:

Q) the lawyer orders or, with the knowledge of the specific conduct, ratifies
the conduct involved; or

2 the lawyer isa i thority i
the lawfirmlaw firm in Wh| ch the p&nw is empl oyed or has d| rect
supervisory authority over the persenperson, and knewsknows of the
conduct at atime when its consequences can be avoided or mitigated but

failsto take reascnablereasonable remedial action.

2] Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals. Such assistants, whether
employees or independent contractors, act for the lawyer in rendition of the lawyer’s
professional services. A lawyer sheuldmust give such assistants appropriate instruction
and supervision concerning the ethical aspects of their employment, particularly regarding
the obligation not to disclose confidential information relating to representation of the
client, and should be responsible for their work product. The measures employed in
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supervising nonlawyers should take account of the fact that they do not have legal
training and are not subject to professional discipline.

Nonl tsidethe Firm

involv thtmf r t n nlnth |an| t information;

RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER

(@ A lawyer or law-firmlaw firm shall not share legal fees with a nonlawyer, except
that:

(1)  anagreement by alawyer with the lawyer’s firmfirm, partnerpartner, or
associate may provide for the payment of money, over a

reasonablereasonable period of time after the lawyer’ s death, to the
lawyer’ s estate or to one or more specified perserspersons,
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2 alawyer who purchases the practice of a deceased, disabled, or
disappeared lawyer may, pursuant to the provisions of Rute L. 17.Rule
1.17, pay to the estate or other representative of that lawyer the
agreed--upon purchase price;

3 alawyer or taw-firmlaw firm may include nonlawyer employeesin a
compensation or retirement plan, even though the plan is based in whole
or in part on a profit-sharing arrangement; and

4) alawyer or law firm may agree to share a statutory or tribunal-approved
fee award or asettlement in amatter eigi blefor such an award, with a

rganl zatl on that referred the matter to the lawyer Iawyer or law firm, if (i) the
organization is onethat is not for profit, (ii) the organization is tax-exempt
under federal law, (iii) the fee award or settlement is made in connection
with a proceeding to advance one or more of the purposes by virtue of
which the organization is tax-exempt, and (iv) the client consents, after
being informed that a division of feeswill be made, to the sharing of the
fees and the total feeisreasonable.

(b) A lawyer shall not form a partnership or other business entity with a nonlawyer if
any of the activities of the entity consist of the practice of law.

(© A lawyer shall not permit a persenperson who recommends, employs, or pays the
lawyer to render legal services for another to direct or regulate the lawyer’s
professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of alimited liability entity
authorized to practice law for a profit, if:

Q) anonlawyer owns any interest therein, except that afiduciary
representative of the estate of alawyer may hold the stock or interest of the
lawyer for areasonable time during administration;

2 anonlawyer is-an-efficer-or a corporate director or_officer thereof or

occupies the position of similar responsibility in any form of association

other than a corporation including a limited liability company-manager-
thereof; or

3 anonlawyer has the right to direct or control the professional judgment of
alawyer.

Comment

[1] The provisions of this Rule express traditional limitations on sharing fees. These
limitations are to protect the lawyer’s professional independence of judgment. Where
someone other than the client pays the lawyer’ s fee or salary, or recommends employment
of the lawyer, that arrangement does not modify the lawyer’ s obligation to the client. As
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stated in paragraph (c), such arrangements should not interfere with the lawyer’s
professional judgment.

[2] Rule5:4(a}{4)This Rule also expresses traditional limitations on permitting athird
party to direct or regulate the [awyer’s professional judgment in rendering legal services
to another. See also Rule 1.8(f) (lawyer may accept compensation from athird party as
long as there is no interference with the lawyer’ s independent professional judgment and
the client gives informed consent).

3] Rule 5.4(a)(4) explicitly permits alawyer, with the client’ s consent, to share
certain fees with atax-exempt, non-profit gualifiedegal-assistance-organtzationqualified
legal assistance organization that has referred the matter to the lawyer. The interest that
such a charitable or public purpose organization has in the successful pursuit of litigation
advancing an aim of the organization related to its tax exemption lessens significantly the
danger of the abuses of fee-sharing between lawyers and nonlawyers that thisRuleis
designed to prevent. The financial needs of these organizations, which serve important
public ends, justify alimited exception to the prohibition against fee-sharing with
nonlawyers. Should abuses occur in the carrying out of such arrangements, they may
constitute a violation of Rute5.4(c}Rule 5.4(c) or Rute-8-4{chRule 8.4(d) or {h}(h). The
permlss onto share fees granted by this Rule is not intended to restrict the ability of those
al tronsqualified legal assistance organizations that engage
in the practice of law themselv& to receive a share of another lawyer’s legal fees pursuant
to Rule-1.5(e)Rule 1.5(e). The permission granted by this Rule does not extend to fees
generated in connection with proceedings not related to the purpose for which the
organization is tax-exempt, such as generating business income for the organization.

RULE 5.5, UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL
PRACTICE OF LAW

@ A lawyer shall not practice law in ajurisdiction in violation of the regulation of
the legal profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in thisjurisdiction shall not:

Q) except as authorized by these Rules or other law, establish an office or
other systematic and continuous presence in thisjurisdiction for the
practice of law; or

2 hold out to the public or otherwise represent that the lawyer is admitted to
practice law in thisjurisdiction.

(© A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal serviceson a
temporary basisin this jurisdiction that:

Q) are undertaken in association with alawyer who is admitted to practicein
this jurisdiction and who actively participates in the matter;
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2 arein or reasonably related to a pending or potentia proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer
isassisting, is authorized by law or order to appear in such proceeding or
reasonably expects to be so authorized;

(©)) arein or reasonably related to a pending or potential arbitration, mediation,
or other alternative dispute resolution proceeding in this or another
jurisdiction, if the services arise out of or are reasonably related to the
lawyer’s practice in ajurisdiction in which the lawyer is admitted to
practice and are not services for which the forum requires pro hac vice
admission; or

4 are not within paragraphs (c)(2) or (¢)(3) and arise out of or are reasonably
related to the lawyer’s practice in ajurisdiction in which the lawyer is
admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services through an

office or other systematic and continuous presence in this jurisdiction that:

Q) are provided to the lawyer’ s employer or its organizational affiliates and
are not services for which the forum requires pro hac vice admission; or

2 are services that the lawyer is authorized to provide by federal law or other
law_or rule of thisjurisdiction.

Comment

[1] A lawyer may practice law in thisjurisdiction only if admitted to practice

generaly or if authorized by court rule or order or by law to practice for alimited purpose
or on arestricted basis. Paragraph (@) applies to unauthorized practice of law by alawyer,
whether through the lawyer’ s direct action or by the lawyer assisting another person. _For

example, alawyer may not assist a person in practicing law in violation of the rules
governing professional conduct in that person’s jurisdiction.

[2] Limiting the practice of law to members of the bar protects the public against
rendition of legal services by unqualified persons. This Rule does not prohibit alawyer
from employing the services of paraprofessionals and delegating functions to them, so
long as the lawyer supervises the delegated work and retains responsibility for their work.
See Rule 5.3.

[3] A lawyer may provide professional advice and instruction to nonlawyers whose
employment requires knowledge of law; for example, claims adjusters, employees of
financial or commercia institutions, social workers, accountants and persons employed in
government agencies.

[4] Other than as authorized by law or this Rule, alawyer who is not admitted to
practice generally in thisjurisdiction violates paragraph (b)(1) if the lawyer establishes an
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office or other systematic and continuous presence in this jurisdiction for the practice of
law. Presence may be systematic and continuous, for example by placing a name on the
office door or letterhead of another lawyer without qualification, even if the lawyer is not
physically present here. A lawyer not admitted to practice in this jurisdiction must not
hold out to the public or otherwise represent that the lawyer is admitted to practice law in
thisjurisdiction. See also Rules 7.1(a) and 7.5(b).

[9] There are occasions in which alawyer admitted to practice in another United
States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may
provide legal services on atemporary basisin this jurisdiction under circumstances that
do not create an unreasonabl e risk to the interests of the lawyer’s clients, the public or the
courts. Paragraph (c) identifies four such circumstances. The fact that conduct is not so
identified does not imply that the conduct is or is not authorized. With the exception of
paragraphs (d)(1) and (d)(2), this Rule does not authorize alawyer to establish an office
or other systematic and continuous presence in this jurisdiction without being admitted to
practice generaly here.

[6] There is no single test to determine whether alawyer’s services are provided on a
“temporary basis’ in thisjurisdiction, and may therefore be permissible under paragraph
(c). Services may be “temporary” even though the lawyer provides servicesin this
jurisdiction on arecurring basis, or for an extended period of time, as when the lawyer is
representing a client in asingle lengthy negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any
United States jurisdiction, which includes the District of Columbia and any state, territory
or commonwealth of the United States. The word “admitted” in paragraph (c) and (d)
means the lawyer is authorized to practice in the jurisdiction in which the lawyer is
admitted and excludes a lawyer who while technically admitted is not authorized to
practice, because, for example, the lawyer is on inactive status.

[8] Paragraph (c)(1) recognizes that the interests of clients and the public are
protected if alawyer admitted only in another jurisdiction associates with a lawyer
licensed to practice in thisjurisdiction. For this paragraph to apply, however, the lawyer
admitted to practice in thisjurisdiction must actively participate in and share
responsibility for the representation of the client.

[9] Lawyers not admitted to practice generally in this jurisdiction may be authorized
by law or order of atribunal or an administrative agency to appear before the tribunal or
agency. This authority may be granted pursuant to formal rules governing admission pro
hac vice or pursuant to informal practice of the tribunal or agency. Under paragraph
(©)(2), alawyer does not violate this Rule when the lawyer appears before atribunal or
agency pursuant to such authority. To the extent that a court rule or other law of this
jurisdiction requires alawyer who is not admitted to practice in this jurisdiction to obtain
admission pro hac vice before appearing before atribunal or administrative agency, this
Rule requires the lawyer to obtain that authority.
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[10] Paragraph (c)(2) aso providesthat alawyer rendering servicesin thisjurisdiction
on atemporary basis does not violate this Rule when the lawyer engages in conduct in
anticipation of a proceeding or hearing in ajurisdiction in which the lawyer is authorized
to practice law or in which the lawyer reasonably expects to be admitted pro hac vice.
Examples of such conduct include meetings with the client, interviews of potential
witnesses, and the review of documents. Similarly, alawyer admitted only in another
jurisdiction may engage in conduct temporarily in this jurisdiction in connection with
pending litigation in another jurisdiction in which the lawyer is or reasonably expects to
be authorized to appear, including taking depositions in this jurisdiction.

[11] When alawyer has been or reasonably expects to be admitted to appear before a
court or administrative agency, paragraph (c)(2) also permits conduct by lawyers who are
associated with that lawyer in the matter, but who do not expect to appear before the court
or administrative agency. For example, subordinate lawyers may conduct research, review
documents, and attend meetings with witnesses in support of the lawyer responsible for
the litigation.

[12] Paragraph (c)(3) permits alawyer admitted to practice law in another jurisdiction
to perform services on atemporary basisin thisjurisdiction if those services arein or
reasonably related to a pending or potentia arbitration, mediation, or other aternative
dispute resolution proceeding in this or another jurisdiction, if the services arise out of or
are reasonably related to the lawyer’ s practice in ajurisdiction in which the lawyer is
admitted to practice. The lawyer, however, must obtain admission pro hac vice in the case
of a court-annexed arbitration or mediation or otherwise if court rules or law so require.

[13] Paragraph (c)(4) permits alawyer admitted in another jurisdiction to provide
certain legal services on atemporary basisin thisjurisdiction that arise out of or are
reasonably related to the lawyer’ s practice in ajurisdiction in which the lawyer is
admitted but are not within paragraphs (c)(2) or (c)(3). These services include both |egal
services and services that nonlawyers may perform but that are considered the practice of
law when performed by lawyers.

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be reasonably
related to the lawyer’s practice in ajurisdiction in which the lawyer is admitted. A variety
of factors evidence such arelationship. The lawyer’s client may have been previously
represented by the lawyer, or may be resident in or have substantial contacts with the
jurisdiction in which the lawyer is admitted. The matter, although involving other
jurisdictions, may have a significant connection with that jurisdiction. In other cases,
significant aspects of the lawyer’s work might be conducted in that jurisdiction or a
significant aspect of the matter may involve the law of that jurisdiction. The necessary
relationship might arise when the client’ s activities or the legal issues involve multiple
jurisdictions, such as when the officers of amultinational corporation survey potential
business sites and seek the services of their lawyer in assessing the relative merits of each.
In addition, the services may draw on the lawyer’ s recognized expertise devel oped
through the regular practice of law on behalf of clientsin mattersinvolving a particular
body of federal, nationally-uniform, foreign, or international law.
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[15] Paragraph (d) identifies two circumstances in which alawyer who is admitted to
practice in another United States jurisdiction, and is not disbarred or suspended from
practice in any jurisdiction, may establish an office or other systematic and continuous
presencein thisjurisdiction for the practice of law aswell as provide legal serviceson a
temporary basis. Except as provided in paragraphs (d)(1) and (d)(2), alawyer who is
admitted to practice law in another jurisdiction and who establishes an office or other
systematic or continuous presence in this jurisdiction must become admitted to practice
law generaly in thisjurisdiction.

[16] Paragraph (d)(1) appliesto alawyer who is employed by a client to provide lega
servicesto the client or its organizational affiliates, i.e., entities that control, are
controlled by, or are under common control with the employer. This paragraph does not
authorize the provision of personal legal services to the employer’s officers or employees
that are unrelated to their employment. The paragraph applies to in-house corporate
lawyers, government lawyers and others who are employed to render legal servicesto the
employer. The nature of the relationship between the lawyer and client provides a
sufficient safeguard that the lawyer is competent to advise regarding the matters for which
the lawyer is employed.

[17] If an employed lawyer establishes an office or other systematic presencein this
jurisdiction for the purpose of rendering legal servicesto the employer, the lawyer may be
subject to registration or other requirements, including assessments for appropriate fees
and charges.

[18] Paragraph (d)(2) recognizes that alawyer may provide legal servicesin this
jurisdiction even though not admitted when the lawyer is authorized to do so by federal or
other law, which includes statute, court rule, executive regulation or judicial precedent.

[19] A lawyer who practices law in thisjurisdiction pursuant to paragraphs (c) or (d) or
otherwise is subject to the disciplinary authority of thisjurisdiction. See Rule 8.5(a).

[20]  Insome circumstances, alawyer who practices law in this jurisdiction pursuant to
paragraphs (c) or (d) may have to inform the client that the lawyer is not admitted to
practice law in thisjurisdiction. For example, that may be required when the
representation occurs primarily in this jurisdiction and requires knowledge of the law of
thisjurisdiction. See Rule 1.4(b).

[21] Paragraphs (c) and (d) do not authorize communications advertising legal services:
to-prospectivechents in this jurisdiction by lawyers who are admitted to practice in other
jurisdictions. Whether and how lawyers may communicate the availability of their

serviceste-prospective-chients in thisjurisdiction is governed by Rules 7.1 to 7.5.
RULE 5.6. RESTRICTIONSON RIGHT TO PRACTICE

A lawyer shall not participate in offering or making:
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@ a partnership-er, shareholders, operating, employment, or other similar type of
agreement that restricts the right of alawyer to practice after termination of the

relationship, except an agreement concerning benefits upon retirement; or

(b) an agreement in which arestriction on the lawyer’ sright to practice is part of the
settlement of aclient controversy.

Comment

[1] An agreement restricting the right of partners-er-associateslawyers to practice after
leaving afirm not only limits their professional autonomy but also limits the freedom of

clients to choose alawyer. Paragraph (a) prohibits such agreements except for
restrictions incident to provisions concerning retirement benefits for service with the firm.

[2] Paragraph (b) prohibits a lawyer from agreeing not to represent other personsin
connection with settling a claim on behalf of aclient.

[3] This Rule does not apply to prohibit restrictions that may be included in the terms
of the sale of alaw practice pursuant to Rule 1.1 7Rule 1.17.

RULE 5.7. RESPONSIBILITIES REGARDING LAW--RELATED SERVICES

@ A lawyer shall be subject to the Rules of Professional Conduct with respect to the
provision of law--related services, as defined in paragraph (b), if the law--related
services are provided:

Q) by the lawyer in circumstances that are not distinct from the lawyer’s
provision of legal servicesto clients; or

2 by-a-separatein other circumstances by an entity controlled by the lawyer
individually or with others if the lawyer fails to take reasenablereasonable

measures, which shall include notice in writing, to assure that a
persenperson obtaining the law--related services knrewsknows that the

services-ef-the-separate-entity are not legal services and that the protections
of the client--lawyer relationship do not exist.

(b) Theterm “law- related services’ denotes services that might reaserabhyreasonably
be performed in conjunction with and in substance are related to the provision of
legal services, and that are not prohibited as unauthorized practice of law when
provided by a nonlawyer.

Comment

[1] When alawyer performs law--related services or controls an organization that
does so, there exists the potential for ethical problems. Principal among theseisthe
possibility that the person for whom the law--related services are performed fails to
understand that the services may not carry with them the protections normally afforded as
part of the client--lawyer relationship. The recipient of the law--related services may
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expect, for example, that the protection of client confidences, prohibitions against
representation of persons with conflicting interests, and obligations of alawyer to
maintain professional independence apply to the provision of law--related services when
that may not be the case.

[2] Rule 5.7 appliesto the provision of law--related services by alawyer even when
the lawyer does not provide any legal services to the person for whom the law--related
services are performed_and whether the law-related services are performed through alaw
firm or separate entity. The Rule identifies the circumstances in which all of the Rules of
Professional Conduct apply to the provision of law--related services. Even when those
circumstances do not exist, however, the conduct of alawyer involved in the provision of
law--related servicesis subject to those Rules that apply generally to lawyer conduct,
regardless of whether the conduct involves the provision of legal services. See, e.g., Rule-
84-Rule 8.4.

[3] When law--related services are provided by alawyer under circumstances that are
not distinct from the lawyer’s provision of legal servicesto clients, the lawyer in
providing the law--related services must adhere to the requirements of the Rules of
Professional Conduct as provided in Rule-57paragraph (a)(1)._Even when the

law-related and legal services are provided in circumstances that are distinct from each
other, for example through separate entities or different support staff within the law firm,
the Rules of Professional Conduct apply to the | er as provided in paragraph (a)(2
unless the lawyer takes reasonable measures, which shall include notice in writing, to
assure that the recipient of the |law-related services knows that the services are not legal
services and that the protections of the client-lawyer relationship do not apply.

[4] Law--related services also may be provided through an entity that is distinct from
that through which the lawyer provideslega services. If the lawyer individually or with
others has control of such an entity’ s operations, the Rule requires the lawyer to take
reasonable measures, which shall include notice in writing, to assure that each person
using the services of the entity knows that the services provided by the entity are not legal
services and that the Rules of Professional Conduct that relate to the client--lawyer
relationship do not apply. A lawyer’s control of an entity extends to the ability to direct
its operation. Whether alawyer has such control will depend upon the circumstances of
the particular case.

[9] When a client--lawyer relationship exists with a person who is referred by a
lawyer to a separate law--related service entity controlled by the lawyer, individually or

with others, the lawyer must comply with S(a)Rule 1.8(a).

[6] In taking the reasonable measures referred to in paragraph (a)(2) to assure that a
person using law--related services understands the practical effect or significance of the
inapplicability of the Rules of Professional Conduct, the lawyer should communicate to
the person receiving the law--related services, in a manner sufficient to assure that the
person understands the significance of the fact, that the relationship of the person to the
business entity will not be a client--lawyer relationship. The communication sheutdmust
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be made before entering into an agreement for provision of or providing law--related

services, and preferably-shedldmust be in writing.

[7] The burden is upon the lawyer to show that the lawyer has taken reasonable
measures under the circumstances to communicate the desired understanding. For
instance, a sophisticated user of law--related services, such as a publicly held corporation,
may require alesser explanation than someone unaccustomed to making distinctions
between legal services and law--related services, such as an individual seeking tax advice
from alawyer--accountant or investigative services in connection with alawsuit.

[8] Regardless of the sophistication of potential recipients of law--related services, a
lawyer should take special care to keep separate the provision of law--related and legal
servicesin order to minimize the risk that the recipient will assume that the law--related
services are legal services. Therisk of such confusion is especially acute when the lawyer
renders both types of services with respect to the same matter. Under some
circumstances the legal and law--related services may be so closely entwined that they
cannot be distinguished from each other, and the requirement of disclosure and
consultation imposed by paragraph (a)(2) of the Rule cannot be met. In such acasea
lawyer will be responsible for assuring that both the lawyer’ s conduct and, to the extent
required by Rule 5:3;Rule 5.3, that of nonlawyer employees in the distinct entity which
the lawyer controls compliesin all respects with the Rules of Professional Conduct.

[9] A broad range of economic and other interests of clients may be served by
lawyers engaging in the delivery of law--related services. Examples of law--related
services include providing title insurance, financia planning, accounting, trust services,
real estate counseling, legislative lobbying, economic analysis social work, psychological
counseling, tax preparation, and patent, medical or environmental consulting.

[10] When alawyer isobliged to accord the recipients of such services the protections
of those Rules that apply to the client--lawyer relationship, the lawyer must take specia
care to heed the proscriptions of the Rules addressing conflict of interest (Rules-1.7Rules
1.7 through £:23.1.11, especialy Rules 1.7(ba)(2) and 1.8(a),(b) and (f)), and to
scrupulously adhere to the requirements of Rule-1.6Rule 1.6 relating to disclosure of
confidential information. The promotion of the law--related services must also in al
respects comply with Rules 7.1 through 7.5, dealing with advertising and solicitation.—+#-

[11] When thefull protections of all of the Rules of Professional Conduct do not apply
to the provision of law--related services, principles of law external to the Rules, for
example, the law of principal and agent, govern the legal duties owed to those receiving
the services. Those other legal principles may establish a different degree of protection
for the recipient with respect to confidentiality of information, conflicts of interest and
permissible business relationships with clients. See also Rute-8-4Rule 8.4 (Misconduct).
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blic.Servi

RULE 6.1 VOLUNTARY PRO BONO PUBLICO SERVICE

A lawyer should provide annually at least 25 hours of pro bono publico legal servicesfor the
benefit of persons of limited means. In providing these professional services, the lawyer should:

@ provide al or most of the 25 hours of pro bono publico legal services without
compensation or expectation of compensation to persons of limited means, or to
charitable, religious, civic, community, governmental, and educational
organizations in matters that are designed primarily to address the needs of
persons of limited means. The lawyer may provide any remaining hours by
delivering legal services at substantially reduced compensation to persons of
limited means or by participating in activities for improving the law, the legal
system, or the legal profession that are primarily intended to benefit persons of
l[imited means; or,

(b) contribute from $250 to 1% of the lawyer’ s annual taxable, professional incometo
one or more organizations that provide or support legal servicesto persons of
[imited means.

Comment

[1] Every lawyer, regardless of professional prominence or professional work load,
should provide legal servicesto persons of limited means. This ruteRule setsforth a
standard which the court believes each member of the Bar of the Commonwealth can and
should fulfill. Because the ruteRule is aspirational, failure to provide the pro bono
publico services stated in this rateRule will not subject alawyer to discipline. The
ruteRule calls on al lawyers to provide a minimum of 25 hours of pro bono publico legal
services annually. Twenty-five hoursis one-half of the number of hours specified in the
ABA Model Rule 6.1 because this Massachusetts rule focuses only on legal activity that
benefits those unable to afford access to the system of justice. In some years alawyer
may render greater or fewer than 25 hours, but during the course of his or her legal career,
each lawyer should render annually, on average, 25 hours. Also, it may be more feasible
to act collectively, for example, by afirm’s providing through one or more lawyers an
amount of pro bono publico legal services sufficient to satisfy the aggregate amount of
hours expected from all lawyersin the firm. Services can be performed in civil matters or
in criminal or quasi-criminal matters for which there is no government obligation to
provide funds for legal representation.

[2] The purpose of this ruteRule is to make the system of justice more open to all by
increasing the pro bono publico legal services available to persons of limited means.
Because this ruteRule calls for the provision of 25 hours of pro bono publico legal
services annually, instead of the 50 hours per year specified in ABA Model Rule 6.1, the
provision of the ABA Model Rule regarding service to non-profit organizations was
omitted. Thisomission should not be read as denigrating the value of the voluntary
service provided to non-profit community and civil rights organizations by many lawyers.
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Such services are valuabl e to the community as a whole and should be continued.

Service on the boards of non-profit arts and civic organizations, on school committees,
and in local public office are but afew examples of public service by lawyers. Such
activities, to the extent they are not directed at meeting the legal needs of persons of
l[imited means, are not within the scope of thisruteRule. While the American Bar
Association Model Rule 6.1 also does not credit general civic activities, it explicitly
provides that some of alawyer’s pro bono publico obligation may be met by legal
services provided to vindicate “civil rights, civil liberties and public rights.” Such
activities, when undertaken on behalf of persons of limited means, are within the scope of
this ruleRule.

[32A] Paragraph (@) describes the nature of the pro bono publico legal servicesto be
rendered annually under the ruteRule. Such legal services consist of afull range of
activities on behalf of persons of limited means, including individual and class
representation, the provision of legal advice, legidative lobbying, administrative rule
making, community legal education, and the provision of free training or mentoring to
those who represent persons of limited means.

[43] Personseligiblefor pro bono publico legal services under this ruleRule are those
who qualify for publicly-funded legal service programs and those whose incomes and
financial resources are above the guidelines used by such programs but who, nevertheless,
cannot afford counsel. Legal services can be rendered to individuals or to organizations
composed of low-income people, to organizations that serve those of limited means such
as homeless shelters, battered women' s centers, and food pantries or to those
organizations which pursue civil rights, civil liberties, and public rights on behalf of
persons of limited means. Providing legal advice, counsel and assistance to an
organization consisting of or serving persons of limited means while a member of its
board of directors would be pro bono publico legal services under this ruleRule.

[54] Inorder to be pro bono publico services under the first sentence of Rule 6.1 (a),
services must be provided without compensation or expectation of compensation. The
intent of the lawyer to render free legal servicesis essentia for the work performed to fall
within the meaning of this paragraph. Accordingly, services rendered cannot be
considered pro bono if an anticipated fee is uncollected. The award of statutory
attorneys’ feesin a case accepted as a pro bono case, however, would not disqualify such
services from inclusion under this section.

[65] A lawyer should perform pro bono publico services exclusively or primarily
through activities described in the first sentence of paragraph (a). Any remaining hours
can be provided in the ways set forth in the second sentence of that paragraph, including
instances in which an attorney agrees to receive a modest fee for furnishing legal services
to persons of limited means. Acceptance of court appointments and provision of services
to individuals when the fee is substantially below alawyer’ s usual rate are encouraged
under this sentence.

[76] Thevariety of activities described in Comment {3} should facilitate participation
by government and corporate attorneys, even when restrictions exist on their engaging in
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the outside practice of law. Lawyerswho by the nature of their positions are prohibited
from participating in the activities described in the first sentence of paragraph (a) may
engage in the activities described in the second sentence of paragraph (a) or make a
financial contribution pursuant to paragraph (b).

[87] The second sentence of paragraph (a) also recognizes the value of lawyers
engaging in activities, on behalf of persons of limited means, that improve the law, the
legal system, or the legal profession. Examples of the many activities that fall within this
sentence, when primarily intended to benefit persons of limited means, include: serving
on bar association committees, serving on boards of pro bono or legal services programs,
taking part in Law Day activities, acting as a continuing legal education instructor, a
mediator or an arbitrator, and engaging in legislative lobbying to improve the law, the
legal system, or the profession.

[98] Lawyerswho chooseto make financial contributions pursuant to paragraph (b)

should contribute from $250 to 1% of the lawyer’s adjusted net Massachusetts income
from legal professional activities. Each lawyer should take into account his or her own
specific circumstances and obligations in determining his or her contribution.

9 Reserved
[10] Reserved

[11] Law firms should act reasonably to enable and encourage all lawyers in the firm to
provide the pro bono legal services called for by this Rule.

RULE 6.2. ACCEPTING APPOINTMENTS

A lawyer shall not seek to avoid appointment by a tribunaliribunal to represent a persenperson
except for good cause, such as.

@ representing the client is likely to result in violation of the Rules of Professional
Conduct or other law;

(b) representing the client is likely to result in an unreasonabl e financial burden on the
lawyer; or

(© the client or the cause is so repugnant to the lawyer asto be likely to impair the
client--lawyer relationship or the lawyer’s ability to represent the client.

Comment

[1] A lawyer ordinarily is not obliged to accept a client whose character or cause the
lawyer regards as repugnant. The lawyer’s freedom to select clientsis, however,
qualified. Fer-example-atawyermayAll lawyers have aresponsibility to assist in
providing pro bono publico service, See Rule 6.1. An individual lawyer fulfillsthis
responsibility by accepting afair share of unpopular matters or indigent or unpopul ar
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clients. A lawyer may aso be subject to appointment by a court to serve unpopular clients
or persons unable to afford legal services.

Appointed Counsel

[2] For good cause alawyer may seek to decline an appointment to represent a person
who cannot afford to retain counsel or whose cause is unpopular. Good cause exists if
the lawyer could not handle the matter competently, see Rule 1.1, or if undertaking the
representation would result in an improper conflict of interest, for example, when the
client or the cause is so repugnant to the lawyer as to be likely to impair the client--lawyer
relationship or the lawyer’ s ability to represent the client. A lawyer may also seek to
decline an appointment if acceptance would be unreasonably burdensome, for example,
when it would impose afinancia sacrifice so great as to be unjust.

[3] An appointed lawyer has the same obligations to the client as retained counsel,
including the obligations of loyalty and confidentiality, and is subject to the same
limitations on the client--lawyer relationship, such as the obligation to refrain from
assisting the client in violation of the Rules.

RULE 6.3: MEMBERSHIP IN LEGAL SERVICES ORGANIZATION

No changes to rule or comments.

RULE 6.4: LAW REFORM ACTIVITIESAFFECTING CLIENT INTERESTS
No changes to rule or comments.

RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES

A lawyer shall not make afalse or misleading communication about the lawyer or the lawyer’s
services. A communication isfalse or misleading if it contains a material misrepresentation of
fact or law, or omits afact necessary to make the statement considered as a whole not materially
misleading.

Comment

[1] This Rule governs all communications about a lawyer’s services, including
advertising permitted by RuteZ2—Rule 7.2. Whatever means are used to make known a
lawyer’s services, statements about them should be truthful . -Statements-that-comparea

aka) Qo 11N11 1]
C | |

2] ithful statements that are misleading are also prohibited by this Ru sthfu
statement is misleading if it omits a fact necessary to make the lawyer’s communication
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ific conclusion t the r thel ’ vices for which th

reasonabl e factual foundation.
1;1 An Qvgtlﬁgt that truthfully reports alawyer's achievements on behalf of
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violate the Rules of Professi nduct or other law.
RULE 7.2. ADVERTISING
@ Subject to the reqwrementsof Rule ZLRules 7.1 alawyer may advertise

(b)

WSS—HSGGI—(G) Arlawyer shaII not glve anythl ng of vaI ue to aw for
recommending the lawyer’ s services, except that alawyer may:

Q) pay the reasonablereasonable costs of advertisements or communications
permitted by this Rule;

2 pay the usual charges of alegal service plan, not-for-profit lawyer referral
service, or qualified legal serviceassistance organization,

(3)  pay for alaw practice in accordance with Rule---17Rule 1.17; and

(4) pmp%%d%wﬂ
Srohibited under these Rules that provides for the other person to r
wu

()] the reciprocal referral agreement is not exclusive, and
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(i) theclient isinformed of the existence and nature of the agreement;
and

(de)  Any communication made pursuant to this ruteRule shall include the name of the
lawyer, group of lawyers, or firmfirm responsible for its content.

Comment

[1] To assist the public in_learning about and obtaining legal services, lawyers should
be allowed to make known their services not only through reputation but also through
organized information campaigns in the form of advertising.

[2]  [Reserved]

[3A] Theadvertising and solicitation rules can generally be applied to
computer-accessed or other similar types of communications by anal ogizing the
communication to its hard-copy form. Thus, because it is not acommunication directed
to a specific recipient, aweb-sitewebsite or home page would generally be considered
advertlsmg subj ect to thlsmLeRuLe rather than solicitation subj ect to Ru#e?%—léep

Comment 1 to Rule 7.3,
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[4] Neither this Rule nor Rute-Z3Rule 7.3 prohibits communications authorized by
law, such as notice to members of aclassin class action litigation.







m f m It| I titi

grandparents of the Iawyer or the Iawyer S spouse eB}deeeendantseHhe
M or the spouse of

@) — ith i izationsis (i tativ
organization, including a non-profit andor governmententmes@g in
connection with the activities of such erganizatiensandorganization, or

(i) with-persansa person engaged in trade or commerce as defined in G.L.
c. 93A, 81(b), in connection with such persens-person’s trade or

commerce.

(fb) A lawyer shall not giv
profonal employment mHheHNyeﬁmmapFespeetweehent—ktewevelf—thts

Q) thet f the solicitation has made known to the | ire not t
! licited by the | :
(2) thesdlicitation involv ion, dur r h t; or

(3)  thelawyer knows or reasonably should know that the physical, mental, or
emotional state of the tigg of the gl icitation i§ such that thg tigg

however. the prohibition in this o nly aoplies to solicitations for
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[2]  ThisruteRule allows lawyers to conduct some form of solicitation of employment-
from-al-prospective-clients, except in asmall number of very special circumstances, and

hence permits prospective-chientsthe public to receive information about legal services
that may be useful to them. At the same time it recognizes the possibility of undue

influence, intimidation, and overreaching presented by personal solicitation in the
circumstances prohibited by this ruleRule and seeks to limit them by regulating the form
and manner of solici tatl on by rules that reach no further than the danger that is percei ived._

ggmmunr@_rtrgn srgh as emarl In determr ni ng whether acontact IS permlssble under
Rule 7.3(b)(23), it isrelevant to consider the times and circumstances under which the
contact isinitiated. For example, a person undergoing active medical treatment for
traumatic injury is unlikely to be in an emotional state in which reasonable judgment
about employing alawyer can be exercised. The reference to the “physical, mental, or
emotional state of the prespective-chienttarget of the solicitation” isintended to be
all-inclusive of the condition of such person and includes aprespective-chentanyone who
for any reason taeklacks sufficient sophistication to be able to select alawyer. A proviso
in subparagraph (b)(23) makes clear that it is not intended to reduce the ability possessed
by nonprofit organizations to contact the elderly and the mentally disturbed or disabled.
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Abuse of the right to solicit such persons by non-profit organizations weute-probablymay
constitute a violation of paragraph (ah)(2) of the ruleRule or Rule 8:4(c){d);Rule 8.4(c)
or {h)(d). The references in paragraph (b}{1){e}a) and (eb)(3) of the ruteRule to
solicitation “for afee” areintended to earry-forward-the-exemptionr-BR-2-103-
forexempt solicitations by non-profit organizations. Where such an organization is
involved, the fact that there may be a statutory entitlement to afeeis not intended by
itself to bring the solicitation within the scope of the ruteRule. There is no blanket
exemption from regulation for all solicitation that is not done “for afee.” Non-profit

organi zations are subject to the general prohibitions of paragraphs{a)-and-{e)-and-
subparagraphsubparagraphs (b)(1) and (b)(2).

tr n| mm n| ion t tr |t|nf rmati nfr mI th lic, rath

[45] While paragraph (eb) permits written and other nondirect solicitation of any

prospective-chentperson, except under the specia circumstances set forth in paragraphs-
{ay-andsubparagraphs (1) through (b3), paragraph (ela) prohibits solicitation in person or

by personallive telephone or ri\I -time el ectronic communication, except in the situations
decoredpnorncennh o (e ' See also Comment

3A-te-Rute 72,Comment §A tg Rglg 7. 2,d|scu53| ng prohi bltedpersonal solicitation
through ehat-groups-er-ether-interactive-computer-accessed or similar types of

communications. The prohibitions of paragraph (€a) do not of course apply to in-person

solicitation after contact has been initiated by theprospective-chienta person seeking legal

services.

[4A1  Paragraph-{e)}-acknowledgest] . 3
(a) acknowledge that there are certain situations and reI at| onshipsin wh| ch concerns

about overreaching and undue influence do not have sufficient force to justify banning all
in-person solicitation. Therisk of overreaching and undue influence is diminished where

the prospective-chienttarget of the solicitation isaformer client or amember of the
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lawyer’ simmediate family. The word “descendant” is intended to include adopted and
step-members of the family. Similarly, other lawyers and those who manage commercial,
nonprofit, and governmental entities generally have the experience and judgment to make
reasonabl e decisions with respect to the importunings of trained advocates soliciting legal
business Subparagraph (ea)(4) permits in-person solicitation of organizations, whether
the organization is anon-profit or governmental organization, in connection with the
activities of such organization, and of individuals engaged in trade or commerce, in
connection with the trade or commerce of such individuals.

WQMM@ referralsfrom d@crlbed organlzatl ons.
RULE 7.4. COMMUNICATION OF FIELDS OF PRACTICE

@

ticular fields of thel

(b Lawyers may hold themselves out publicly as specialistsin particular services,

fields, and areas of law if the helding-out-deescommunication is not includea
false or mideading-communication. Such holding out includes{1) a statement
that the lawyer concentratesin, speciaizesin, is certified in, has expertisein, or

Ilmlts practlce to apartlcular service, fleld or area of Iaw-@%l%eetewhstmg&

R Lawyers who

hold themselves out as” . shaJI be held to the standard of
performance of specialistsin that particular service, field, or area-ef-taw-must.

(2)  thecommunication states that the certifying organization is “aprivate
organi zation, whose standards for certlflcatl on are not regul ated by the»







hrgher—standareLe#eendueP gg@gg (g) thlflgthgg g;; g@ﬁgngg whlg

RULE 7.5. FIRM NAMESAND LETTERHEADS

@ A lawyer shall not use a firfirm name, letterhead, or other professional
designation that violates RuleZ1—Rule 7.1. A trade name may be used by a
lawyer in private practice if it does not imply a connection with a government
agency or with a public or charitable legal services organization and is not
otherwisein violation of Rule Z1-Rule 7.1.

(b) A law-firmlaw firm with offices in more than one jurisdiction may use the same
name or other profession Ignation in each jurisdiction, but identification of
the lawyersin an office of the firmfirm shall indicate the jurisdictional limitations
on those not licensed to practice in the jurisdiction where the office is | ocated.

(© The name of alawyer holding a public office shall not be used in the name of a
raw-firmlaw firm, or in communications on its behalf, during any

substantialsubstantial period in which the lawyer is not actively and regularly
practicing with the fimafirm.

(d) Lawyers may state or imply that they practice in a partnership or other
organization only when that is the fact.

Comment
[1] A firm may be designated by the names of all or some of its members, by the

names of deceased or retired members where there has been a continuing succession in
theflrm S |dent|ty or by atrade name such asthe “ABC Legal Clinic.” Useef—saebrnam&}

w in Iavv practlcels acceptableso Iong asitis not mlsleadlng If a
private firm uses a trade name that includes a geographical name such as “ Springfield

Lega Clinic,” an express disclaimer that it isapublic legal aid agency may be required to
avoid amisleading implication. It may be observed that any firm name including the
name of a deceased or retired partner is, strictly speaking, atrade name. The use of such
names to designate law firms has proven a useful means of identification. However, itis
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misleading to use the name of alawyer not associated with the firm or a predecessor of
the firm_or the name of a nonlawyer.

[2] With regard to paragraph (d), lawyers who are not in fact partners, such as those
who are only sharing office facilities, may not denominate themselves as, for example,
“Smith and Jones,” or “ Smith and Jones, A Professional Association,” for those titles, in
the absence of an effective disclaimer of joint responsibility, suggest partnership in the
practice of law_or that they are practicing law together in afirm. Likewise, the use of the
term “associates’ by a group of lawyersimplies practice in either a partnership or sole
proprietorship form and may not be used by a group in which the individual members
disclaim the joint or vicarious responsibility inherent in such forms of businessin the
absence of an effective disclaimer of such responsibility.

[3] S.J.C. Rule 3:06 imposes further restrictions on trade names for firmsthat are
professional corporations, limited liability companies or limited liability partnerships.

intaining tl ity of £} focsi
RULE 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the bar, or alawyer in connection with a bar admission application
or in connection with adisciplinary matter, shall not:

(@  knewinglyknowingly make afalse statement of material fact; or

(b) fail to disclose afact necessary to correct a misapprehension knewnknown by the
personperson to have arisen in the matter, or knewinghyknowingly fail to respond
to alawful demand for information from an admissions or disciplinary authority,
except that this ruteRule does not require disclosure of information otherwise
protected by Rule-1.6:Rule 1.6.

Comment

[1] The duty imposed by this Rule extends to persons seeking admission to the bar as
well asto lawyers. Hence, if a person makes a material false statement in connection
with an application for admission, it may be the basis for subsequent disciplinary action if
the person is admitted, and in any event may be relevant in a subsequent admission
application. The duty imposed by this Rule appliesto alawyer’s own admission or
discipline aswell asthat of others. Thus, it is a separate professional offense for alawyer
to knowingly make a misrepresentation or omission in connection with a disciplinary
investigation of the lawyer’s own conduct. FhisParagraph (b) of this Rule also requires
correction of any prior misstatement in the matter that the applicant or lawyer may have
made and affirmative clarification of any misunderstanding on the part of the admissions
or disciplinary authority of which the person involved becomes aware.

[2] This Ruleis subject to the provisions of the fifth-amendmentEifth Amendment of
the United States Constitution and Article 12 of the Massachusetts Declaration of Rights.
A person relying on such a provision in response to a question, however, should do so
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openly and not use the right of nondisclosure as ajustification for failure to comply with
thisRule.

[3] A lawyer representing an applicant for admission to the bar, or representing a
lawyer who is the subject of adisciplinary inquiry or proceeding, is governed by the rules

applicable to the client--lawyer relationship-, including Rule 1.6 and, in some cases, Rule
3.3.

RULE 8.2 JUDICIAL AND LEGAL OFFICIALS

A lawyer shall not make a statement that the lawyer knewsknows to be false or with reckless
disregard asto itstruth or falsity concerning the qualifications or integrity of ajudge or a
magistrate, or of a candidate for appointment to judicial or legal office.

Comment

[1] Assessments by lawyers are relied on in evaluating the professional or personal
fitness of persons being considered for-election-or appointment to judicial or legal offices.
Expressing honest and candid opinions on such matters contributes to improving the
administration of justice. Conversely, false statements by alawyer can unfairly

underml ne publlc confldence inthe adml nlstratl on of justice.f2} ABA—MedeI—RuIe

ot t|nIf ‘ trm tement when the lawver hasn

RULE 8.3. REPORTING PROFESSIONAL MISCONDUCT

€) A lawyer havingknewledgewho knows that another lawyer has committed a
violation of the Rules of Professional Conduct that rai ses a substantialsubstantial

guestion as to that lawyer’ s honesty, trustworthiness or fitness as a lawyer in other
respects, shall inform the Bar Counsel’ s office of the Board of Bar Overseers.

(b) A lawyer havingknewledgewho knows that ajudge has committed a violation of
applicable rules of judicial conduct that raises a substantialsubstantial question as

to the judge’ sfitness for office shall inform the Commission on Judicial Conduct.

(c) ThIS ruteRule does not reqw re disclosure of mformatl on otherW|se protected by

Comment

[1] This ruteRule requires lawyers to report serious violations of ethical duty by
lawyers and judges. Even an apparently isolated violation may indicate a pattern of
misconduct that only a disciplinary investigation can uncover. Reporting aviolationis
especially important where the victim is unlikely to discover the offense.
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[2] A report about misconduct is not permitted or required where it would involve
violation of Rute-1.6-—Rule 1.6. However, alawyer should encourage a client to consent
to disclosure where prosecution would not substantially prejudice the client’ s interests.

[3] While a measure of judgment is required in complying with the provisions of the
Rule, alawyer must report misconduct that, if proven and without regard to mitigation,
would likely result in an order of suspension or disbarment, including misconduct that
would constitute a“serious crime” as defined in S.J.C. Rule 4:01, § 12(3). Precedent for
determining whether an offense would warrant suspension or disbarment may be found in
the Massachusetts Attorney Discipline Reports. Section 12(3) of Rule 4:01 provides that
aserious crimeis“any felony, and ... any lesser crime a necessary element of which ...
includes interference with the administration of justice, false swearing, misrepresentation,
fraud, willful failure to file income tax returns, deceit, bribery, extortion,
misappropriation, theft, or an attempt or a conspiracy, or solicitation of another to commit
[such acrime].” In addition to a conviction of afelony, misappropriation of client funds
erand perjury before atribunal are common examples of reportable conduct. The term
“substantial” refers to the seriousness of the possible offense and not the quantum of
evidence of which the lawyer isaware. A lawyer has knowledge of aviolation when he
or she possesses supporting evidence such that a reasonable lawyer under the
circumstances would form afirm opinion that the conduct in question had more likely
occurred than not. A report should be made to Bar Counsel’ s office or to the Judicial
Conduct Commission, as the case may be. Rule 8.3 does not preclude alawyer from
reporting aviolation of the Massachusetts Rules of Professional Conduct in
circumstances where areport is not mandatory.

[3A] Inmost situations, alawyer may defer making areport under this Rule until the
matter has been concluded, but the report should be made as soon as practicable
thereafter. Animmediate report is ethically compelled, however, when aclient or third
person will likely be injured by adelay in reporting, such as where the lawyer has
knowledge that another lawyer has embezzled client or fiduciary funds and delay may
impair the ability to recover the funds.

[4] The duty to report past professional misconduct does not apply to a lawyer
retained to represent alawyer whose professional conduct isin question. Such a situation
is governed by the Rules applicable to the client--lawyer relationship.
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RULE 8.4. MISCONDUCT
It is professional misconduct for alawyer to:

@ violate or attempt to violate the Rules of Professional Conduct,
knewinghyknowingly assist or induce another to do so, or do so through the acts of
another;

(b) commit acriminal act that reflects adversely on the lawyer’ s honesty,
trustworthiness; or fitness as alawyer in other respects;

(©) engage in conduct involving dishonesty, fraudfraud, deceit; or misrepresentation;

(d) engage in conduct that is prejudicia to the administration of justice;

(e state or imply an ability (1) to influence improperly a government agency or
official_or (2) to achieve results by m that violate the Rules of Professi
Conduct or other law;

()] knewinghyknowingly assist ajudge or judicial officer in conduct that is aviolation
of applicable rules of judicial conduct or other law;_or

(9) fail without good cause to cooperate with the Bar Counsel or the Board of Bar
Overseers as provided in Supreme Judicial Court Rule 4:01, § 3:-e¢3.

21 Many kinds of illegal conduct reflect adversely on fitness to practice law, such as
offenses involving fraud and the offense of willful failure to file an income tax return.
However, some kinds of effenseoffenses carry no such implication. Traditionally, the
distinction was drawn in terms of offenses involving “moral turpitude.” That concept can
be construed to include offenses concerning some matters of personal morality, such as
adultery and comparabl e offenses, that have no specific connection to fitness for the
practice of law. Although alawyer is personally answerable to the entire criminal law, a
lawyer should be professionally answerable only for offenses that indicate lack of those
characteristics relevant to law practice. Offenses involving violence, dishonesty, breach
of trust, or serious interference with the administration of justice arein that category. A
pattern of repeated offenses, even ones of minor significance when considered separately,
can indicate indifference to legal obligation.
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(23] [Reserved]

[4] A lawyer may refuse to comply with an obligation imposed by law upon a good
faith belief that no valid obligation exists. The provisions of Rute--2(céhRule 1.2(d)
concerning a good faith challenge to the validity, scope, meaning or application of the law
apply to challenges of legal regulation of the practice of law.

[35] Lawyersholding public office assume legal responsibilities going beyond those of
other citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the
professional role of tawsyer-|awyers. The sameis true of abuse of positions of private
trust such astrustee, executor, administrator, guardian, agent and officer, director or
manager of a corporation or other organization.

[46] Paragraph (e) prohibits the acceptance of referrals from areferra source, such as
court or agency personnel, if the lawyer states or implies, or the client could reasonably
infer, that the lawyer has an ability to influence the court or agency improperly.
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